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In the Court of Appeals of the District of Columbia 



a Supreme Court of the District of Columbia. 


Alfred B. Cosey, Complainant, 

vs. 

Rebecca Smith, Widow of Moses Smith, 

Deceased; Mary Rebecca Smith, Salva¬ 
dor E. Smith, Josephine Smith, Moses j- No. 22438. In Equity. 
Smith, AVillie S. Smith, Moses Cosey, 

George Diggs, Charles W. Fitts, Charles 
J. Hanback, and AV. J. Newton, Trustees, 

Defendants. 


United States of America, 
District of Columbia, 



« 


Be it remembered, that in the supreme court of the District of Co¬ 
lumbia, at the city of Washington, in said District, at the times here¬ 
inafter mentioned, the following papers were filed and proceedings 
had, in the above-entitled cause, to wit:— 


1 Original Bill. 

Filed July 6,1901. 

In the Supreme Court of the District of Columbia. 

Alfred B. Cosey, Complainant, 

vs. 

Rebecca Smith, Widow of Moses Smith, De¬ 
ceased ; Mary Rebecca Smith, Salvador E. , Equity. No. 22438, 
Smith, Josephine Smith, Moses Smith, Wil- f Docket No. 50. 
lie S. Smith, Moses Cosey, George Diggs, 

Charles W. Fitts, Charles J. Hanback, and 
W. J, Newton, Trustees, Defendants. 

To the honorable justice of the supreme court of the District of 
Columbia holding a special term in equity : 

Complainant states as follows: 

1. That lie is a citizen of the United States, a resident of the city of 
Newark in the State of New Jersey, and he brings this suit in his own 
1—1546a 
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right as the next of kin and heir at law of the late George Augustus 
Butler, who died intestate and without issue at Hong Kong, China, 
about — dav of November, A. D. 1891. 

2 2. That the defendants Rebecca Smith, Mary Rebecca 
Smith, Salvadore E. Smith, Josephine Smith, Moses Smith, 

William S. Smith, Charles W. Fitts, Cbas. J. Hauback and W. J. 
Newton are all citizens of the United States and residents of the Dis¬ 
trict of Columbia; the defendant Josephine Smith is a patient at the 
Government Hospital for the Insane; the defendant Moses Cosey 
when last heard from was living in the city of Baltimore, Md.; the 
defendant George Diggs was living in the city of Albany, State 
of New York, when last heard from ; the defendant Rebecca Smith 
is sued in her own right as the widow of Moses Smith, deceased, in 
relation to any right of dower she may have in the hereafter de¬ 
scribed real estate, the defendant Charles W. Fitts is sued as bene¬ 
ficiary and Chas. J. Hanback & W. J. Newton as trustees under a 
deed of trust hereinafter set forth ; all the remaining defendants are 
sued in their own right as the next of kin and heirs at law of George 
Augustus Butler, deceased. 

3. That George Augustus Butler being seized and possessed of the 
west one-half of lot seven in square eighty, lying situate and being 
in the city of Washington, D. C., died at Hong Kong, China, as afore¬ 
said, and left surviving him the following next of kin and heirs at 
law viz : Mary R. Diggs, widow, uow living in Boston, Mass. She 
is the daughter of Millie Manning, deceased, who was formerly 
Millie Smith, the sister of Susan Butler, formerly Susan Smith and 
mother of said George Augustus Butler, deceased ; said Mary Diggs 
is the aunt of said George Augustus Butler deceased; also Anna 
Cook formerly Anna Cosey, Moses Cosey, Lewis Cosey, Maria Cosey, 
George Diggs and Helen Simms, formerly Helen Diggs, the 

3 children and heirs at law of Margaret Diggs,deceased, formerly 
Margaret Cosey, and the complainant Alfred B. Cosey, all said 

Coseys, except George Diggs and Helen Simms, are the children of 
Susan Cosey deceased, formerly Susan Manning, a daughter of Millie 
Manning, who was formerly Millie Smith, as aforesaid, and sister of 
Susan Butler, the mother of George Augustus Butler as aforesaid, 
said Coseys are second cousins to George Augustus Butler deceased, 
said Helen Simms and George Diggs are third cousins to said George 
Augustus Butler deceased ; also Katie Diggs, Edward Diggs, Alice 
Diggs, George Diggs, and Arthur Diggs, all being the children of 
Jennie Diggs, formerly Jennie Manning, a daughter of Millie Man¬ 
ning, deceased, formerly Millie Smith, a sister of Susan Butler de¬ 
ceased, all said Diggs are second cousins to George Augustus Butler 
deceased ; also Rebecca Smith, Salvadore E. Smith. Josephine Smith, 
Moses Smith, Arthur St. A. Smith, and William S. Smith, all being 
the children of Moses Smith deceased, who was the son of Mary 
Smith deceased, whose married name was Smith and — a sister of 
Susan Butler, the mother of George Augustus Butler as aforesaid, 
all said Smiths are second cousins to George Augustus Butler de- 
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Ceased ; also Susan A. Lewis, Maggie A. Lewis, Henry A. Lewis, and 
Shermonte W. Lewis, all being the children of Jennie Lewis de¬ 
ceased, formerly Jennie Smith the sister of Moses Smith deceased, 
she was the daughter of Mary Smith, whose-married name was 
Smith, and sister of Susan Butler as stated above, all said Lewises 
are second cousins to said George Augustus Butler deceased. The 
above named persons are all the next of kin aud heirs at law of the 
said George Augustus Butler now living, a genealogical dia- 

4 gram of the family is hereto annexed, marked Exhibit “A” 
and is made a part of this bill. 

4. That the complainant Alfred B. Cosey has purchased for a 
valuable consideration all the estate, right, title and interest of all 
the Lewises, all the Diggs, except George Diggs, aud all theCoseys, 
except Moses Cosey and has also purchased the interest of Helen 
Simms and George Diggs, the heirs at law of Margaret Diggs, de¬ 
ceased-, formerly Margaret Cosey, and all the right, title and interest 
of the said heirs at law is now vested in your complainant Alfred B. 
Cosey by quit claim deeds that have been delivered to him and re¬ 
corded in the land records for the District of Columbia, for their 
respective interests as aforesaid. Complainant has been informed 
that the defendant Moses Smith has purchased the interest of Arthur 
St. A. Smith for a valuable consideration, and now holds a deed re¬ 
corded in Liber No. 2558, folio 259, and also the interest of Mary R. 
Diggs by deed from Charles W. Fitts recorded in Liber 2593 folio 
51 et seq. The said real estate is not susceptible of a division in 
kind, and it is for the best interest and advantage of all the parties 
in interest that the west one-half (£) of said lot seven (7) in said 
square eighty (80) be sold and the proceeds divided among the par¬ 
ties according to their respective interests. 

5. That on the 13th day of April, 1899, Mary R. Diggs conveyed 
all her interest in and to the west one-half of lot seven in square 
eighty to Charles W. Fitts by quit claim deed recorded in Liber 
2593, folio 49 et seq.; that on the 24th day of June, 1901, said Charles 

W. Fitts conveyed all his interest in and to the said described 

5 real estate by quit claim deed to Moses Smith, one of the heirs 
herein, and on said 24th day of June, 1901, said Moses Smith, 

heir as aforesaid, gave a deed of trust on his interest to Chas. J. 
Hanback and W. J. Newton, trustees, to secure said Charles W. Fitts 
the sum of $400.00; said quit claim deed is recorded in Liber 2593, 
folio 51 et seq. and said deed of trust in Liber 2593, folio 53 et seq., 
and office copies are hereto annexed and made a part of this bill, 
marked Exhibit “ B,” “ C,” and “ D.” 

6. That complainant has been informed and so believing alleges 
and avers that Moses Smith, deceased, in his life time took posses¬ 
sion of said real estate after the death of George Augustus Butler, 
deceased, and collected all the rents and profits up to the time of his 
death in 1900, that the Smiths, parties herein, the heirs of Moses 
Smith deceased, have had the full possession, control aud enjoyment 
of said real estate since the death of their father Moses Smith, and 



4 


M0S1CS SMITH, JUNIOR, VS. ALFRED B. OOSEY. 


have collected all the rents and profits thereof accruing since the 
death of Moses Smith, and have applied the same to their own use 
and have refused to account for the same. 

Complainant therefore prays: 

1. That the west one-half (J) of said lot seven (7) in said square 
eighty(80) maybe sold by a trustee or trustees appointed by decree 
of this honorable court for that purpose, and the proceeds thereof 
distributed according to the interests of the said parties in interest. 

2. That an account of all the rents and profits collected 
6 from the said real estate may be rendered so that the same 
may be equalized and each party in interest receive a just 
proportion thereof. 

3. That a receiver may be appointed to receive the rents of said 
real estate and hold the same subject to the order of this court. 

4. That if necessary a guardian ad litem or other suitable person 
may be appointed to represent the defendant Josephine Smith. 

5. That the United States writ of subpoena may issue against 
Rebecca Smith, Mary Rebecca Smith, Salvadore E. Smith, Josephine 
Smith, Moses Smith, Charles W. Fitts, and William S. Smith, and 
an order of publication against Mary Diggs, Moses Cosey and George 
Diggs, commanding them and each of them to appear and answer 
the exigency of this bill. 

6. That complainant may have such other and further relief as 
the nature of the case may require. 

ALFRED B. COSEY. 

I 

I do solemnly swear that I have read the bill by me subscribed 
and know the contents thereof, and that the facts therein stated 
upon my personal knowledge are true, and those stated upon in¬ 
formation and belief I believe to be true. 

ALFRED B. COSEY. 

Subscribed and sworn to before me this first day of July 1901. 
[seal.] DOUGLASS B.’ McCARY, 

Notary Public. 


7 Order Requiring Additional Deposit for Costs. 

Filed September 3, 1901. 

In the Supreme Court of the District of Columbia. 

Alfred B. Cosey j 

vs. >Eq. No. 22438. 

Rebecca. Smith et al. 1 

This cause coming on to be heard upon the rule to show cause, 
upon complainant and being argued by counsel and considered by 
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the court; it is this 3d. da} r of September, 1901, adjudged and 
ordered that the complainant shall make an additional deposit for 
costs in this suit of twenty dollars, with the clerk of this court, sub¬ 
ject to such further deposit for costs as may be required by the 
court— 

T. H. ANDERSON, Justice. 


8 Answer of Rebecca Smith et al. 

Filed September 12, 1901. 

In the Supreme Court of the District of Columbia. 

Alfred B. Cosey ) 

vs. >Eq. No. 22438. 

Rebecca Smith et al. ) 

The Joint and Several Answer of Rebecca Smith, Mary Rebecca 

Smith, Salvadora E. Smith, and William S. Smith, Defendants, to 

the Bill of Complaint of Alfred B. Cosey. 

These defendants respectively now and at all times hereafter 
saving to themselves all, and all manner of benefits or advantages 
of exceptions or otherwise that can or may be had or taken to the 
many errors, uncertainties and imperfections in said bill contained 
for answer thereto, or to so much thereof as these defendants are 
advised, it is material or necessary for them to make answer to, 
severally answering say :— 

1st. We have no personal knowledge of the matters and things 
set forth in paragraph one of said bill and can neither deny or affirm 
as to the truth of the same. 

2d. We admit so much of the allegations in paragraph two of said 
bill as relates to the place of residence of these defendants and our 
kinship to Geo. A. Butler, but as to the remaining allegations of said 
paragraph they have no personal knowledge. 

3d. We admit so much of paragraph three of said bill as states our 
kinship to Geo. A. Butler, but we have no personal knowledge 

9 as to the other allegations contained in said paragraph, but 
we will at the hearing of this cause demand strict proof 

thereof. 

4th. We have no personal knowledge as to the alleged purchase 
by the complainant Alfred B. Cosey of the interests as set forth by 
him in paragraph four of said bill and neither deny or affirm as to 
the same. We are informed and believe it to be true that Moses 
Smith has acquired by purchase the interest of Arthur St. A. Smith 
and Mary Diggs and that the real estate named therein is not sus¬ 
ceptible to division in kind. 

5th. We admit the matters and things set forth in paragraph fifth 
of said bill. 
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6th. We have no personal knowledge of Moses Smith, our father, 
ever taking of the real estate as alleged and set forth in paragraph 
sixth, and we denv that we or either of us have ever “ had the full 
possession, controls and enjoyment of said real estate since the death 
of * * * Moses Smith,” nor have we or either of us, “ collected 

all the rents and profits thereof accruing since the death of Moses 
Smith,” nor have we or either of us “applied the same to their (our) 
own use,” nor have we or either of us “ refused to account for the 
same” as severally alleged in said paragraph. 

Having fully answered said bill of complaint, we pray to be hence 
dismissed with our reasonable costs. 

REBECCA SMITH. 

MARY REBECCA SMITH. 

SALVADOR A E. SMITH. 

WILLIAM SHERMONT SMITH. 


10 Answer of Trustees. 

Filed September 13,1901. 

V- 

In the Supreme Court of the District of Columbia. 

Alfred B. Cosey 1 

vs. >Eq. No. 22438. 

Rebecca Smith et al. J 

The Joint and Several Answer of Defendants Chas. J. Hanback and 
W. J. Newton, Trustees, to Complainant’s Bill. 

These defendants respectively now and at all times hereafter sav¬ 
ing to themselves all and all manner of benefits or advantages of ex¬ 
ceptions or otherwise that can or may be had or taken to the many 
errors, uncertainties and imperfections in the said bill contained, for 
answer thereto, or so much thereof as these defendants are advised, 
it is material or necessary for them to make answer to, severally 
answering say:— 

1st. That we have no knowledge of the matters and things alleged 
in paragraph one of the bill of complaint. 

2nd. That we have no knowledge of the matters and things al¬ 
leged in paragraph two of said bill except as to the residence of 
these defendants and that we are sued as trustee, which we admit. 

3rd & 4th. That we have no knowledge of the matters and things 
alleged in paragraphs three and four of said bill, and therefore can¬ 
not answer. 

5th. That we have no reason to doubt and therefore believe that 
the statements as to the conveyance by deed from Mary R. 

11 Diggs to Chas. W. Fitts and from said Fitts to Moses Smith, 
and from Arthur St. A. Smith to Moses Smith contained in 
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paragraph fifth are true. It is also true that we are named as trus¬ 
tees in a deed of trust given upon said real estate by Moses Smith 
as stated in said paragraph of said bill, but said deed of trust is not 
limited to the mortgageor’s interest as an heir at law of George A. 
Butler, as will appear by reference to Exhibit “ D ” of said bill. 

6th. That we have no knowledge of the matters and things set 
forth in paragraph sixth of said bill. 

All^vhich matters and thiugs these defendants are ready and will¬ 
ing to aver, maintain and prove, as this honorable court shall direct 
and having fully answered said bill they humbly pray to be hence 
dismissed with their reasonable costs herein incurred. 

CHAS. J. HANBACK, 

W. J. NEWTON, 

By OHAS. W. FITTS, Their Att’y. 

Replication to Answer of Rebecca Smith et al. 

Filed October 28, 1901. 

In the Supreme Court of the District of Columbia. 

Alfked B. Cosey ) 

vs. j>Eq. No. 22438. 

Rebecca Smith et al. I 

12 The complainant hereby joins issue with the answer of de¬ 
fendants Rebecca Smith, Mary Rebecca Smith, Salvadora E. 
Smith and William Shermont Smith filed herein. 

JOSEPH H. STEWART, 

Att’y for Complainant. 

Replication to Answer of Trustees. 

Filed October 28,1901. 

In the Supreme Court of the District of Columbia. 

Alfred B. Cosey ) 

os. >Eq. No. 2243S. 

Rebecca Smith et al.,i 

The complainant hereby joins issue with the answer of Chas. J. 
Hanback and W. J. Newton trustees filed herein. 

JOSEPH II. STEWART, 

Att’y for Complainant. 
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Amended Bill. 

Filed November 12,1901. 


In the Supreme Court of the District of Columbia. 


Alfred B. Cosey, Complainant, 


vs. 


Rebecca Smith, Widow of Moses Smith, De¬ 
ceased ; Mary Rebecca Smith, Salvadora E. 
Smith, Josephine Smith, Moses Smith, Wil¬ 
lie S. Smith, George Diggs, Charles W. Fitts, 
Charles J. Hanbaek, and W. J. Newton, 
Trustees, Defendants. 





No. 22438. 


And now comes the complainant, by leave of the court first 

13 had and obtained, and respectfully amends his original bill 
filed in the above entitled cause and shows the court as fol¬ 
lows : 

1. That he is a citizen of the United States, a resident of the city 
of Newark in the State of New Jersey, and he brings this suit in his 
own right as the next of kin, and heir at law of the late George Au¬ 
gustus Butler, who died intestate and without issue at Hong Kong, 
China, about the — day of November, A. D., 1891. 

2. That the defendants Rebecca Smith, Mary Rebecca Smith, Sal¬ 
vadora E. Smith, Josephine Smith, Moses Smith, Willie S. Smith, 
Charles W. Fitts, Charles J. Hanbaek and W. J. Newton, are all citi¬ 
zens of the United States and residents of the District of Columbia; 
the defendant Josephine Smith is a patient at the Government Hos¬ 
pital for the Insane; the defendant George Diggs is a citizen of the 
United States, and was living in the city of Albany, State of New 
York, when last heard from; the defendant Rebecca Smith is sued 
in her own right as the widow of Moses Smith, deceased, in relation 
to any right of dower she may have in the hereinafter described real 
estate; the defendant Charles W. Fitts is sued as beneficiary, and 
Charles J. Hanbaek and W. J. Newton are sued as trustees under a 
deed of trust hereinafter set forth; all the remaining defendants are 
sued in their own right as the next of kin and heirs at law of George 
Augustus Butler, deceased. 

3. That George Augustus Butler being seized and possessed 

14 of the west one-half of lot seven in square eighty, lying situ¬ 
ate and being in the city of Washington, D. 0., died at Hon 

Kong, China, as aforesaid, and left surviving him the following 
next of kin and heirs at law, viz : Mary R. Diggs, widow, now living 
in Boston, Mass. She is the daughter of Millie Manning, deceased, 
who was formerly Millie Smith, the sister of Susan Butler, formerly 
Susan Smith and mother of said George Augustus Butler deceased ; 
said Mary R. Diggs is the aunt of said George Augustus Butler, 
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deceased ; also Anna Cook formerly Anna Cosey, Moses Cosey, Lewis 
Cosey, Maria Cosey, George Diggs and Helen Simms, formerly 
Helen Diggs, the children and heirs at law of Margaret Diggs, de¬ 
ceased, formerly Margaret Cosey, and the complainant Alfred B. 
Cosey, all said Coseys, except George Diggs and Helen Simms, are 
the children of Susan Cosey, deceased, formerly Susan Manning, a 
daughter of Millie Manning, who was formerly Millie Smith, as 
aforesaid, and sister of Susan Butler, the mother of George Augustus 
Butler as aforesaid, said Coseys are second cousins to George Au¬ 
gustus Butler deceased, said Helen Simms and George Diggs are 
third cousins to said George Augustus Butler, deceased ; also Katie 
Diggs, Edward Diggs, Alice Diggs, George Diggs, and Arthur Diggs, 
all being the children of Jennie Diggs, formerly Jennie Mapniug, 
a daughter of Millie Manning, deceased, formerly Millie Smith, a 
sister of Susan Butler, deceased, all said Diggs are second cousins 
to George Augustus Butler, deceased; also Rebecca Smith, Salva- 
dora E. Smith, Josephine Smith, Moses Smith, Arthur St. A. Smith, 
and Willie S. Smith, all being the children of Moses Smith, deceased, 
who was the son of Mary Smith deceased, whose married name was 
Smith and a sister of Susan Butler the mother of George 

15 Augustus Butler as aforesaid, all said Smith- are second cous¬ 
ins to George Augustus Butler, deceased ; also Susan A. Lewis, 

Maggie A. Lewis, Henry A. Lewis, and Shermonte W. Lewis, all 
being the children of Jennie Lewis deceased, formerly Jennie Smith 
the sister of Moses Smith, deceased. She was the daughter of Mary 
Smith, whose married name was Smith, and sister of Susan Butler 
as stated above; all said Lewises are second cousins to said George 
Augustus Butler, deceased. The above named persous are all the 
next of kin and heirs at law of the said George Augustus Butler 
now living, a genealogical diagram of the family is hereto annexed, 
marked Exhibit “A” and is made a part of this bill. 

4. That the complainant Alfred B. Cosey has purchased for a 
valuable consideration all the estate, right, title and interest of all 
the Lewises, all the Diggses, except George Diggs, and all the Coseys, 
and complainant has also purchased the interest of Helen Simms, 
formerly Helen Diggs, and George Diggs, the heirs at law of Mar¬ 
garet Diggs deceased, formerly Margaret Cosey, and all the said 
right, title and interest of the said heirs at law is now vested in 
your complainant Alfred B. Cosey by quit claim deeds that have 
been delivered to him for the respective interests of said heirs, said 
deeds are recorded in the land records for the District of Columbia. 
Complainant has been informed that the defendant Moses Smith 
has purchased the interest of Arthur St. A. Smith for a valuable 
consideration, and now holds a deed recorded in Liber No. 2558, 
folio 259, and also the interest of Mary R. Diggs by deed from 
Charles W. Fitts recorded in Liber 2593, folio 51 etseq. The 

16 said real estate is not susceptible of a division in kind, and 
it is for the best interest and advantage of all the parties in 

interest that the west one-half (J) of said lot seven (7) in said square 

2—1546a 
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eighty (80) be sold and the proceeds divided among the parties ac¬ 
cording to their respective interests. 

5. That on the 13th day of April, 1899, Mary R. Diggs conveyed 
all her interest in and to the west one-half of lot seven in square 
eighty to Charles W. Fitts by quit claim deed recorded in Liber 
2593, folio 49 et seq.; that on the 24th day of June, 1901, said Charles 
W. Fitts conve} r ed all his interest in and to the said described real 
estate b\ T quit claim deed to Moses Smith, one of the heirs herein, 
and on said 24th day of June, 1901, said Moses Smith, heir as afore¬ 
said, gave a deed of trust on his interest to Charles J. Hanback and 
W. J. Newton, trustees, to secure said Charles W. Fitts, the sum of 
$400.00 ; said quit claim deed is recorded in Liber 2593, folio 51 et 
seq.; and said deed of trust in Liber 2593, folio 53 et seq., and office 
copies are herein filed, and made a part of this bill, marked Exhibits 
“ B,” “ C,” and “ D.” 

6. That complainant has been informed and so believing alleges 
and avers that Moses Smith, deceased, in his life time took possession 
of said real estate after the death of George Augustus Butler, de¬ 
ceased, and collected all the rents and profits up to the time of his 
death in Feb. 1900; that the Smiths, parties herein, the heirs of 
Moses Smith deceased, have had the full possession, control and en¬ 
joyment of said real estate since the death of their father Moses 

Smith, and have collected all the rents and profits thereof 
17 accruing since the death of Moses Smith, and have applied 

the same to their own use and have refused to account for 
the same. 

7. That on or about the 7th day of April, 1897, Robert Y. Slater 
purchased the west one-half of lot seven in square eighty at a tax 
sale for $61.41 and received a tax certificate for the same; that on 
or about the 7th day of May, 1897, said Robert Y. Slater, assigned 
said tax certificate to J. H. Rothert, and said tax certificate was by 
said J. H. Rothert assigned to Albert Marshall, and on or about the 
16th day of May, 1899, the Commissioners of the District of Co¬ 
lumbia executed and delivered a tax deed for said real estate to said 
Albert Marshall, said tax deed is recorded in Liber No. 2379, folio 
109 et seq. That upon information and belief, complainant alleges 
and avers that Moses Smith in his lifetime as trustee in charge and 
possession of said real estate for the heirs, purchased the tax title 
from said Albert Marshall by quit claim deed on or about the 11th 
day of October, 1899, said quit claim deed is recorded in Liber 
No. 2433, folio 238 et seq. of the land records of the District of Co¬ 
lumbia, and complainant avers that the purchase of said tax title 
by Moses Smith as trustee for the heirs in his lifetime, enures to the 
benefit of all the heirs of George Augustus Butler upon contributing 
their pro rata share of the expense of the purchase. That since the 
death of Moses Smith on or about the 2nd day of February, 1900, 
his son Moses Smith has held possession of said real estate as trus¬ 
tee for the heirs of George Augustus Butler and he has fraudulently 
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appropriated all the rents and profits of said real estate to his own 
use. 

18 Complainant therefore prays: 

1. That the west one-half (J) of said lot seven (7) in said 
square eighty (80) may be sold by a trustee or trustees appointed 
by decree of this honorable court for that purpose, and the proceeds 
thereof distributed according to the interests of the said parties in 
interest. 

2. That an account of all the rents and profits collected from the 
said real estate may be rendered so that the same maybe equalized 
and each part} 1, I. 2 3 4 5 6 in interest receive a just proportion thereof. 

3. That a receiver may be appointed to receive the rents of said 
real estate and hold the same subject to the order of this court. 

4. That, if necessary, a guardian ad litem, or other suitable person, 
may be appointed to represent the defendant Josephine Smith. 

5. That the United States writ of subpoena may issue against 
Rebecca Smith, Mary Rebecca Smith, Salvadore E. Smith, Josephine 
Smith, Moses Smith, Charles W. Fitts, Charles J. Hanback and W. J. 
Newton and Willie S. Smith, and an order of publication against 
Mary R. Diggs and George Diggs, commanding them and each of 
them to appear and answer the exigency of this amended bill, the 
oath to the several answers is hereby expressly waived. 

6. That complainant may have such other and further relief as 
the nature of the case may require. 

ALFRED B. COSEY, 

Per JOSEPH H. STEWART, 

His Solicitor. 
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Exhibit “A.” 


Referred to in the Foregoing and Annexed Bill. 


Three Sisters of the Whole Blood. 


I. Susan Smith, 
married Henrv But- 

ft/ 

ler, became Susan But¬ 
ler. Henry Butler 
purchased west half 
of lot 7 in square 80. 


II. Millie Smith, 
married a Mr. Man¬ 
ning became Millie 
Manning. 


III. Mary Smith, 
married a Mr. Smith, 
r e m a i n e d Mary 
Smith. 


I. The children of Susan Butler were as follows: 

1. George Augustus Butler, married had no children, widow lives 
in England. 

2. Russell Butler, ' 

3. Julia Butler, 

4. Margaret Butler, j> All died intestate without issue. 

5. Betty Butler, | 

6. Ann Butler. J 
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II. The children of Millie Manning were as follows : 

1. Mary Manning, married a Mr. Diggs, became Mary Diggs, is 
now a widow, lives in Boston, Mass. 

2. Jennie Manning, married a Mr. Diggs, became Jennie Diggs, 
is now dead. 

3. Susan Manning, married a Mr. Cosey, became Susan Oosey, is 
now dead. 

The children of Jennie Diggs are as follows: 

1. Katie Diggs, 

2. Edward Diggs, 

3. Alice Diggs, 

4. Arthur Diggs, 

5. George Diggs. 

The children of Susan Cosey are as follows: 

1. Anna Cosey, married a Mr. Cook, now living in Prince George 
Co., Maryland. 

2. Moses Cosey, was living in Baltimore, Md. when last heard 
from. 

3. Maria Cosey, married a Mr. Bolden. 

4. Alfred B. Cosey. 

5. Margaret Cosey, married a Mr. Diggs, died intestate, left two 
children, viz: Helen Diggs and George Diggs. 

6. Lewis Cosey. 

7. Jennie Cosev, died intestate without issue. 

III. The children of Mary Smith were as follows: 

1. Moses Smith, married, died a short time ago, left widow and 
children. 

2. Jennie Smith, married a Mr. Lewis, became Jennie Lewis, is 

now dead. 

20 The children of Moses Smith are as follows: 

1. Arthur St. A. Smith, 

2. Mary Rebecca Smith, 

3. Salvadore E. Smith, 

4. Josephine Smith, 

5. Moses Smith, 

6. William S. Smith. 

The children of Jennie Lewis are as follows : 

1. Susan A. Lewis, 

2. Maggie A. Lewis, 

3. Henry A. Lewis, 

4. Shermonte W. Lewis. 

The defendants to this bill are: 

1. Rebecca Smith, widow of Moses Smith, deceased. 

2. Mary Rebecca Smith, 

3. Salvadore E. Smith, 

4. Josephine Smith, 

5. Moses Smith, 

6. William S. Smith, 

7. Moses Cosey, 
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8. George Diggs, 

9. Mary Diggs, 

10. Charles W. Fitts. 


Amendment to Amended Bill. 

Filed January 22,1902. 

In the Supreme Court of the District of Columbia. 

Alfred B. Cosey, Complainant, 1 

vs. V Equity, No. 22438. 

Rebecca Smith et al., Defendants.) 

And now comes the complainant, by leave of the court first had 
and obtained, and respectfully amends his amended bill filed herein 
by adding paragraph eight, and shows the court as follows: 

8. Complainant alleges and avers that the title in fee 
21 simple to said real estate vested in all the heirs of George A. 

Butler on and after his death at Hong Kong, China, as afore¬ 
said, that upon information and belief complainant alleges and 
avers that Moses Smith in his lifetime being a trustee in possession 
as aforesaid, collected all the rents and profits therefrom and out of 
the rents and profits collected from said real estate paid for said tax 
title for the benefit of the heirs herein named at complainant’s re¬ 
quest, that the son, Moses Smith lived in the same house with the 
father Moses Smith and complainant charges that the son Moses 
Smith had notice of the right and title of all the heirs of George A. 
Butler in and to said real estate, that after the death of the father 
Moses Smith, the son Moses Smith admitted his title to said real 
estate as an heir of George A. Butler as aforesaid, and was, together 
with the other heirs, of George A. Butler, used in respect to said 
real estate as an heir in this court, said suit is equity cause No. 
13612, and complainant prays that the amended bill and decree pro 
confesso therein may be read at the hearing of this cause. 

ALFRED B. COSEY, 

Per JOSEPH II. STEWART, 

His Solicitor. 

Endorsed. 

Leave is hereby granted to file the within amended bill. 

A. B. HAGNER. 


Jan’y 21st 1902. 
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22 Plea of Moses Smith to Bill. 

Filed February 1,1902. 

In the Supreme Court of the District of Columbia. 

Alfred B. Gosey ) 

vs. > Equity. No. 22438. 

Rebecca Smith et al. I 

This defendant, by protestation, not confessing nor acknowledging 
all or any part of the matters and things in the said bill of com¬ 
plaint contained to be true in matter and form as the same are 
therein set forth, for plea nevertheless to said bill doth plead and 
aver: 

That the said complainant has no right, title or interest in or to 
the west half of lot No. seven in square No. eighty, the premises 
mentioned in the said bill of complaint, or in or to any part thereof; 
and that the said complainant does not hold and never has held 
possession of the said premises or of any part thereof; but that this 
defendant is now, and has been for a long time, to wit, since the first 
day of January in the year 1899, in possession of the whole of the 
said premises, and that he has full, complete and perfect legal title 
to the same, his said possession and legal title being adverse and 
hostile as well to the claim of the said complainant as to that of the 
heirs of George A. Butler, the person mentioned in the said bill of 
complaint; that this defendant claims his said title to the said prem¬ 
ises under and by virtue of a deed from one Albert Marshall and 
Marion V. Marshall, his wife, dated on the 11th day of October, in 
the year 1899, running to and in favor of this defendant, 

23 which said deed was executed by the said Marshall and his 
wife in due form of law, and for a valuable consideration 

paid by this defendant to the said Marshall, and was by the said 
Marshall delivered to and accepted by this defendant, and duly re¬ 
corded in Liber 2433 at folio 218 et seq., one of the land records of 
the District of Columbia; that the said Marshall derived title to the 
said real estate under and by virtue of a deed conveying the same to 
him, duly executed and delivered to the said Marshall by the Com¬ 
missioners of the District of Columbia, dated on the 16th dav of 
May, in the } r ear 1899, and duly recorded in Liber 2379 at folio 409 
et seq., one of the land records of the District of Columbia; that the 
said Commissioners of the District of Columbia, in conveying the 
said premises and executing the said deed to the said Marshall, 
acted in pursuance of and exei’cise of the power vested in and con¬ 
ferred upon them, the said Commissioners, by the acts of Congress 
authorizing, directing and regulating the sale of real estate for the 
non-payment of taxes assessed thereon. The said Commissioners 
had full and complete right, power and authority to sell and convey 
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the said premises, and did, by the said deed, sell and convey the 
entire title and property in and to the said premises, for a valuable 
consideration, to the said Marshall, and that the title so conveyed 
to the said Marshall, and afterwards, as aforesaid, by him conveyed 
to this defendant, was and is a good, valid and sufficient title to the 
said premises, and that the said title so acquired by this defendant 
is independent of and paramount to the title of the heirs of the said 
George A. Butler mentioned in the bill of the said complainant. 

This defendant is advised that this honorable court is 

24 without authority or jurisdiction to hear aud determine con¬ 
troversies as to the title to real estate, aud will not decree 

partition in a case where the title of the complainant is disputed. 

All these matters and things this defendant doth aver and plead 
in bar of complainant’s amended bill, and prays the judgment of the 
court whether he shall be compelled to make any further or other 
answer to the said bill. 

And this defendant, not waiving his said plea, but relying thereon 
and for better supporting the same, and because he has been, in and 
by the complainant’s bill, taxed and charged with fraud and fraudu¬ 
lent conduct, in compliance with the rule of this court requiring 
answer to such charges, doth answer to so much of the said bill as 
charges fraud and for answer saith : 

That it is not true that Moses Smith, the father of this defendant, 
now deceased, in his lifetime purchased the title of Alfred Marshall 
to the premises described in the said bill of complaint, either on the 
11th day of October, 1809, or on any other date, or that the deed of 
Albert Marshall mentioned in the bill of complaint, and also here¬ 
inabove, was made in favor of or delivered to the said Moses Smith, 
the father of this defendant, or that he, the said father of this defend¬ 
ant, had, acquired or claimed any right, title or interest in or to the 
said premises under or by reason of the said deed. This defendant, 
on the contrary, avers the fact to be that he himself purchased the 
said title from the said Marshall, with his own money, in his own 
interest and lor his own benefit, during the lifetime of his said father; 
and that he, the said defendant, holds the said deed and the 

25 title to and the actual possession of the said premises in his 
own right and adversely to the claim of the heirs of the said 

George A. Butler, and not as trustee, agent or co-tenant of the said 
heirs or of any of them; that as such owner of the said premises this 
defendant has for a long time, to wit, since about the first day of 
January, 1899, collected the rents accruing from the same, as he had 
the right to do, and has not accounted to the said complainant or to 
any one else for the same, because he was not bound so to do. And 
this defendant expressly and explicitly denies that he has in this 
matter acted fraudulently or with any intent to defraud the com¬ 
plainant or any other person, and that the complainant or any other 
person has been defrauded by anything said or done by this de¬ 
fendant. 
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And this defendant prays to be hence discharged with his reason¬ 
able costs in this behalf sustained. 

MOSES SMITH. 

Personally appeared before me Moses Smith, the defendant, and 
upon oath says that the aforegoing plea and answer is true and in 
fact and not interposed for delay. 

MOSES SMITH. 

Subscribed and sworn to before me this 1 day of Feb’y 1902. 

J. R. YOUNG, Clerk, 

By L. P. WILLIAMS, Ass’t Cl'k. 

I certif}' that I believe this aforegoing plea to be good in law. 

CHAS. W. FITTS. 


26 Decree Sustaining the Plea. 

Filed April 2, 1902. 

In the Supreme Court of the District of Columbia. 

Alfred B. Cosey, ) 

vs. > Eq. 22438. 

Rebecca Smith et al. j 

This cause coming on to be heard upon the pleadings and the 
same having been argued by counsel and considered by the court, 
it is this 2d day of April, A. D. 1902, by the court ordered that the 
plea of Moses Smith be allowed, and that complainant shall be al¬ 
lowed ten days within which to determine upon his form of further 
proceeding. 

A. B. HAGNER, 

Asso. Justice. 

Second Amended Bill. 


Filed April 14,1902. 


In the Supreme Court of the District of Columbia. 


Alfred B. Cosey, Complainant, 

vs. 

Rebecca Smith, Widow of Moses Smith, De¬ 
ceased; Mary Rebecca Smith, Salvadore 
E. Smith, Josephine Smith, Moses Smith, 
Willie S. Smith, George Diggs, Charles W. 
Fitts, Charles J. Hanback, and W. J. New¬ 
ton, Trustees, Defendants. 


}• Equity. 


No. 22438. 


And now comes the complainant, by leave of the court first had 
and obtained, and respectfully files his second amended bill in the 
above entiled cause and shows the court as follows: 
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2 ? 1. That he is a citizen of the United States, a resident of 

the city of Newark in the State of New Jersey, and he brings 
this suit in his own right as the next of kin and heir at law of the 
late George Augustus Butler, who died intestate and without issue 
at Hong Kong, China, about the — day of November, A. D., 1891. 

2. That the defendants Rebecca Smith, Mary Rebecca Smith, Sal- 
vadore E. Smith, Josephine Smith, Moses Smith, Willie S. Smith, 
Charles W. Fitts, Charles J. Hanback and W. J. Newton, are all 
citizens of the United States and residents of the District of Colum¬ 
bia; the defendant Josephine Smith is a patient at the Government 
Hospital for the Insane; the defendant George Diggs is a citizen of 
the United States, and was living in the city of Albany, State of New 
York, when last heard from ; the defendant Rebecca Smith is sued 
in her own right as the widow of Moses Smith, deceased, in relation 
to any right of dower she may have in the hereinafter described real 
estate; the defendant Charles W. Fitts is sued as beneficiary, and 
Charles J. Hanback and W. J. Newton are sued as trustees under a 
deed of trust hereinafter set forth ; all the remaining defendants are 
sued in their own right as the next of kin and heirs at law of George 
Augustus Butler, deceased. 

3. That George Augustus Butler being seized and possessed of 
the west one-half of lot seven in square eighty, lying situate and 
being in the city of Washington, D. C., died at Hong Kong, China, 

as aforesaid, and left surviving him the following next of 
28 kin and heirs at law ; viz : Mary R. Diggs, widow, now living 
in Boston, Mass. She is the daughter of Millie Manning, de¬ 
ceased, who was formerly Millie Smith, the sister of Susan Butler, 
formerly Susan Smith and mother of said George Augustus Butler, 
deceased ; said Mary R. Diggs is the aunt of said George Augustus 
Butler deceased; also Anna Cook formerly Anua Cosey, Moses Cosey, 
Lewis Cosey, Maria Cosey, George Diggs and Helen Simms, formerly 
Helen Diggs, the children and heirs at law of Margaret Diggs, de¬ 
ceased, formerly Margaret Cosey, and the complainant Alfred B. 
Cosey, all said Coseys, except George Diggs and Helen Simms, are 
the children of Susan Cosey, deceased, formerly Susan Manning, 
a daughter of Millie Manning, who was formerly Millie Smith, 
as aforesaid, and sister of Susan Butler, the mother of George 
Augustus Butler as aforesaid, said Coseys are second cousins to 
George Augustus Butler deceased, said Helen Simms and 
George Diggs are third cousins to said George Augustus Butler, 
deceased; also Katie Diggs, Edward Diggs, Alice Diggs, George 
Diggs, and Arthur Diggs, all being the children of Jennie 
Diggs, formerly Jennie Manning, a daughter of Millie Manning, de¬ 
ceased, formerly Millie Smith, a sister of Susan Butler, deceased, all 
said Diggs are second cousins to George Augustus Butler, deceased; 
also Rebecca Smith, Salvadore E. Smith, Josepliiue Smith, Moses 
Smith, Arthur St. A. Smith, and Willie S. Smith, all being the 
children of Moses Smith deceased, who was the son of Mary Smith, 
deceased, whose married name was Smith and a sister of Susan 
3—1546a 
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Butler, tlie mother of George Augustus Butler as aforesaid, all said 
Smiths are second cousins to George Augustus Butler deceased ; also 
Susan A. Lewis, Maggie A. Lewis, Henry A. Lewis and 

29 Shermonte W. Lewis, all being the children of Jennie Lewis 
deceased; former!v Jennie Smith the sister of Moses Smith 

deceased. She was the daughter of Mary Smith, whose married 
name was Smith, and sister of Susan Butler as stated above; all said 
Lewises are second cousins to said George Augustus Butler de¬ 
ceased. The above named persons being tenants in common are all 
the next of kin and heirs at law of the late George Augustus Butler 
now’ living in whom the title in fee simple to the west one-half (J) 
of lot seven (7), in square eighty (80) by law vested upon the death 
of said George Augustus Butler; a genealogical diagram of the 
family is herein filed, and complainant prays that the same may be 
read at the hearing of this cause. 

4. That the complainant Alfred B. Cosey has purchased for a 
valuable consideration all the estate, right, title and interest of all 
the Lewises, all the Digges, except George Diggs, and all the Coseys, 
and complainant has also purchased the interest of Helen Simms, 
formerly Helen Diggs, and George Diggs, the heirs at law of 
Margaret Diggs deceased, formerly Margaret Cosey, and all the said 
right, title, and interest of the said heirs at law in and to, said real 
estate is now vested in your complainant Alfred B. Cosey by quit 
claim deeds that have been delivered to him for the respective in¬ 
terests of said heirs, said deeds are recorded in the land records of 
the District of Columbia. Complainant has been informed that the 
defendant Moses Smith has purchased the interest of Arthur St. A. 
Smith for a valuable consideration, and now holds a deed recorded 

in Liber No. 2558, folio 259, and also the interest of Mary R. 

30 Diggs by deed from Charles W. Fitts recorded in Liber 2593, 
folio 51 et seq. The said real estate is not susceptible of a 

division in kind, and it is for the best interest and advantage of all 
the parties in interest that the west one-half (J) of said lot seven (7) 
in said square eight)'' (80) be sold and the proceeds divided among 
the parties according to their respective interests. 

5. That on the 13th day of April, 1899, Mary R. Diggs, being one 
of the heirs aforesaid, conveyed all her interest in and to the west 
one-half of lot seven in square eighty to Charles W. Fitts by quit 
claim deed recorded in Liber 2593, folio 49 et seq.; that on the 24th 
day of June, 1901, said Charles W. Fitts conveyed all his interest 
in and to the said described real estate by quit claim deed to Moses 
Smith, one of the heirs herein, and on said 24th day of June, 1901, 
said Moses Smith, heir as aforesaid, gave a deed of trust on his in¬ 
terest to Charles J. Hanback and W. J. Newton, trustees, to secure 
said Charles W. Fitts the sum of $400.00; said quit claim deed is 
recorded in Liber 2593, folio 51 el seq., and said deed of trust in Liber 
2593, folio 53 et seq 1 ., and office copies are herein filed and made a 
part of this bill, marked Exhibits “ B,” “ C, ,; and “ D.” 

6. That complainant has been informed and so believing alleges 
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and avers that Moses Smith, deceased, in his life time took posses¬ 
sion of said real estate after the death of George Augustus Butler, 
deceased, and collected all the rents and profits up to the time of 
his death in February 1900; that all the Smiths, parties herein, ex¬ 
cept the widow, are the children of Moses Smith deceased, heirs of 
George Augustus Butler as aforesaid, that the full possession, 

31 control and enjoyment of said real estate since the death of 
their father Moses Smith, has been held and enjoyed by the 

son Moses Smith as trustee for all the heirs and he has collected all 
the rents and profits thereof accruing since the death of his father 
Moses Smith, and has fraudulently applied the same to his own use 
and has refused to account for the same. 

7. That during the summer of 1899, complainant had the laud 
records of the District of Columbia examined and found that Albert 
Marshall who was not in possession of said real estate at the time 
nor had he had possession of said real estate at any other time, was 
the owner of a tax lien against said real estate evidenced by a tax deed 
therefor executed and delivered to him from the Commissioners of 
the District of Columbia, and complainant further alleges that on 
or about the 7th day of April, A. D. 1897, Robert Y. Slater pur¬ 
chased the west one-half (J) of lot seven (7) iu square eighty (80) at 
a tax sale for the sum of $61.41 and received a tax certificate for 
the same, that on or about the 7th day of May, A. D. 1897, said 
Robert Y. Slater assigned said tax certificate to J. H. Rothert, and 
said tax certificate was by said .J. H. Rothert assigned to said Albert 
Marshall, and on or about the 16th day of May, A. D., 1899, said Com- 
sioners of the District of Columbia executed and delivered a tax deed 
for said real estate to said Marshall as aforesaid ; that complainant 
immediately entered into negotiations with said Marshall on be¬ 
half of all the heirs of George Augustus Butler for the purchase 
of said tax deed, that said Marshall demanded the sum of 
three hundred dollars for his tax deed, and complainant 

32 then and there requested said Marshal to have all the back 
taxes cancelled by a suit which said Marshall had filed and 

was then pending at his own expense before payment of said three 
hundred dollars would be made to him that said Marshall agreed 
to have all the back taxes cancelled, said back taxes amounted to 
$301.75 besides penalties, and were cancelled by suit in this court, 
said suit is equity cause No. 20662 ; that complainant notified Moses 
Smith, who held possession of said real estate for the heirs and had 
so held possession for a long time prior thereto, that said Marshall 
held a tax deed and demanded that he Moses Smith purchase said 
tax lien out of the eight or nine years’ rent received by him as 
trustees for all the heirs of George Augustus Butler from the prop¬ 
erty that upon information and belief, complainant alleges and 
charges that in compliance with this request, Moses Smith, in his 
life time as trustee in charge and possession of said real estate for 
the heirs, purchased the tax title from said Albert Marshall by quit 
claim deed on or about the lltli day of October, 1899, said quit. 
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claim deed is recorded in Liber No. 2433, folio 218 et seq. of the land 
records of the District of Columbia, and complainant avers that the 
purchase of said tax title by Moses Smith as trustee for the heirs in 
his lifetime, enures to the benefit of all the heirs of George Augustus 
Butler upon contributing their pro rata share of the expense of the 
purchase. That since the death of the father Moses Smith on or 
about the 2nd day of February, 1900, his son Moses Smith has held 
possession of said real estate under and by virtue of his right, 

33 title and interest as heir and as trustee for all the other heirs 
of George Augustus Butler and he has fraudulently appro¬ 
priated all the rents and profits of said real estate to his own use. 

8. Complainant avers and charges that Moses Smith in his life¬ 
time being a trustee in possession as aforesaid collected all the rents 
and profits from said real estate for about nine years, and out of the 
rents and profits collected from said real estate paid for said tax 
title for the benefit of the heirs herein named at complainant’s re¬ 
quest; that the son Moses Smith lived in the same house with the 
father Moses Smith, and complainant charges that the son Moses 
Smith had full knowledge and due and proper uotice of the right, 
title and interest of all the heirs of George Augustus Butler deceased 
in and to said real estate at and before the time of the purchase of 
said tax title from said Marshall, and further that the son Moses 
Smith had due and proper notice that said tax title was purchased 
for the benefit of the heirs of George Augustus Butler, and that com¬ 
plainant promised and agreed to contribute his pro rata of the 
expense of said tax title at the final settlement of the interest of the 
heirs ; that after the death of the father Moses Smith, the son Moses 
Smith admitted his title and possession of said real estate as an heir 
of George Augustus Butler as aforesaid, and was together with the 
other heirs of George Augustus Butler sued in respect to said real 
estate as an heir in this court, said suit is equity cause No. 13,612, 
and complainant prays that tho papers in said equity cause, includ¬ 
ing the amended bill and decree pro confesso may be read at the 
hearing of this cause. 

34 Complainant therefore prays: 

1. That the west one-half (J) of said lot seven (7) in said 
square eighty (80) may be sold by a trustee or trustees appointed by 
decree of this honorable court for that purpose, and the proceeds 
thereof distributed according to the interests of the said parties in 
interest. 

2. That an account of all the rents and profits collected from the 
said real estate may be rendered so that the same may be equalized 
and each party in interest receive a just proportion thereof. 

3. That a receiver may be appointed to receive the rents of said 
real estate and hold the same subject to the order of this court. 

4. That, if necessary, a guardian ad litem, or other suitable person, 
may be appointed to represent the defendant Josephine Smith. 

5. That the United States writ of subpoena may issue against 
Rebecca Smith, Mary Rebecca Smith, Salvadore E. Smith, Josephine 
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Smith, Moses Smith, Charles W. Fitts, Charles J. Hanback, W. J. 
Newton and Willie S. Smith, and an order of publication against 
Mary R. Diggs and George Diggs, commanding them and each of 
them to appear and answer the exigency of this second amended 
bill, the oath to the several answers is hereby expressly waived. 

6. That complainant may have such other and further relief as ; 
the nature of the case may require. 

ALFRED B. COSEY, 

Per JOSEPH H. STEWART, 

His Solicitor. 

(Endorsed :) Let this bill be filed. A. B. Hagner. 11 Ap’l / 02. 


35 Plea of Moses Smith. 

Filed June 3,1902. 

In the Supreme Court of the District of Columbia. 

Alfred B. Cosey ") 

vs. > Equity. No. 22438. 

Rebecca Smith et al. j 

The Plea of Moses Smith, One of the Defendants, to the Bill of Com¬ 
plaint of Alfred B. Cosey, Complainant. 

This defendant, by protestation, not confessing nor acknowledg¬ 
ing all or any part of the matters and things in the said bill of com¬ 
plaint contained to be true in matter and form as the same are 
therein set forth, for plea nevertheless to said bill doth plead and 
aver: 

That the said complainant has no right, title or interest in or to 
the west half of lot No. seven in square No. eighty, the premises 
mentioned in the said bill of complaint, or in or to any part thereof; 
and that the said complainant does not hold and never has held 
possession of the said premises or of any part thereof; but that this 
defendant is now, and has been for a long time, to wit, since the first 
day of January in the year 1899, in possession of the whole of the 
said premises, and that he has full, complete and perfect legal title 
to the same, his said possession and legal title being adverse 
and hostile as well as to the claim of the said complainant 
as to that of the heirs of George A. Butler, the person mentioned 
in the said bill of complaint; that this defendant claims his 
said title to the said premises under and by virtue of a 
deed from one Albert Marshall and Marion V. Marshall, his 
36 wife, dated on the 11th day of October, in the year 1899, run¬ 
ning to and in favor of this defendant, which said deed was 

executed bv the said Marshall and his wife in due form of law, and 
•/ 
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for a valuable consideration paid by this defendant to the said Mar¬ 
shall, and was by the said Marshall delivered to and accepted by 
this defendant, and duly recorded in Liber 2483 at folio 218 et seq., 
one of the laud records of the District of Columbia; that the said 
Marshal derived title to the said real estate under and by virtue of 
a deed conveying the same to him, duly executed and delivered to 
the said Marshall by the Commissioners of the District of Columbia, 
dated on the 16th day of May, in the year 1899, and duly recorded 
in Liber 2379 at folio 409 et seq., one of the land records of the Dis¬ 
trict of Columbia; that the said Commissioners of the District of 
Columbia, in conveying the said premises and executing the said 
deed to the said Marshal, acted in pursuance of and exercise of the 
power vested in and conferred upon them, the said Commissioners, 
by the acts of Congress authorizing, directing and regulating the 
sale of real estate for the non-payment of taxes assessed thereon. 
The said Conmissioners had full and complete right, power and 
authority to sell and convey the said premises, and did, by the said 
deed, sell and convey the entire title and property in and to the said 
premises, for a valuable consideration, to the said Marshall, and 
that the title so conveved to the said Marshall, and afterwards, as 
aforesaid, by him conveyed to this defendant, was and is a good, 
valid and sufficient title to the said premises, and that the said title 
so acquired by this defendant is independent of and para- 
37 mount to the title of the heirs of the said George A. Butler 
mentioned in the bill of the said complainant. 

This defendant is advised that this houorable court is without 
authority or jurisdiction to hear and determine controversies as to 
the title to real estate, and will not decree partition in a case where 
the title of the complainant is disputed. 

All these matters and things this defendant doth aver and plead 
in bar of complainant’s amended bill, and pra 3 T s the judgment of 
the court whether he shall be compelled to make any further or 
other answer to the said bill. 

And this defendant, not waiving his said plea, but relying thereon 
and for better supporting the same, and because he has been, in and 
by the complainant’s bill, taxed and charged with fraud and fraudu¬ 
lent conduct, in compliance with the rule of this court requiring 
answer to such charges, doth answer to so much of the said bill as 
charges fraud and for answer saith: 

That it is not true that Moses Smith, the father of this defendant, 
now deceased, in his lifetime purchased the title of Alfred Marshall 
to the premises described in the said bill of complaint, either on the 
11th day of October, 1899, or on any other date, or that the deed of 
Albert Marshall mentioned in the bill of complaint, and also here¬ 
inabove, was made in favor of or delivered to the said Moses Smith, 
the father of this defendant, or that he, the said father of this de¬ 
fendant, had acquired or claimed any right title or interest in or to 
the said premises under or by reason of the said deed. This defend¬ 
ant, on the contrary, avers the fact to be that ho himself pur- 
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chased the said title from the said Marshall, with his own money, 
in his own interest and for his own benefit, during the 
38 lifetime of his said father; and that he, the said defendant, 
holds the said deed and the title to and the actual possession 
of the said premises in his own right and adversely to the claim of 
the heirs of the said George A. Butler, and not as trustee, agent or 
co-tenant of the said heirs or of any of them; that as such owner 
of the said premises this defendant has for a long time, to wit: 
since about the first daj r of January, 1899, collected the rents accru¬ 
ing from the same, as he had the right to do, and has not accounted 
to the said complainant or to any one else for the same, because he 
was not bound so to do. And this defendant expressly and explic¬ 
itly denies that he has in this matter acted fraudulently, or with any 
intent to defraud the complainant or any other person, and that the 
complainant or any other person has been defrauded by anything 
said or done by this defendant. 

And this defendant prays to be hence discharged with his reason¬ 
able costs in this behalf sustained. 

MOSES SMITH. 

Personalty appeared before me Moses Smith, the defendant, and 
upon oath says that the aforegoing plea and answer is true in fact and 
not interposed for delay. 

MOSES SMITH. 

Subscribed and sworn to before me this 3d. day of June 1902. 

J. R. YOUNG, Clerk, &c. 

By R. J. MEIGS, Jr., A$s’< CVIc. 

I certify that I believe this aforegoing plea to be good in law. 

OHAS. W. FITTS, 

Sol’r for Defcl. 
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Replication. 

Filed June 19, 1902. 

In the Supreme Court of the District of Columbia. 


Alfred B. Cosey, Complainant, 

vs. 

Rebecca Smith et al., Defendants, j 


\ 


Equity. No. 22438. 


The complainant herebj’joins issue with the plea of defendant 
Moses Smith filed herein to the second amended bill. 

JOSEPH H. STEWART, 

Solicitor for Complainant. 
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Order Limiting Time to Take Testimony. 

Filed June 23,1902. 

In the Supreme Court of the District of Columbia. 

Alfred B. Cosey ) 

vs. > Equity. No. 22438. 

Rebecca Smith et al. j 

Upon consideration of the motion filed herein asking that the time 
to take testimony in support of the plea of defendant Moses Smith 
be limited, it is this 23rd day of June 1902 by the court ordered that 
said defendant Moses Smith be and lie is hereby allowed sixty days 
from the date hereof in which to take testimony in support of 
40 his plea and that immediately thereafter the complainant be 
and he is hereby allowed thirty days in which to take testi¬ 
mony in defence to said plea. 

A. B. HAGNER, 

Asso. Justice. 


Motion for Additional Costs. 

Filed August 20,1902. 

In the Supreme Court of the District of Columbia. 

Alfred B. Cosey 
vs. 

Moses Smith et al. 

Now comes the defendant Moses Smith bv his counsel and moves 

9 * 

the court for an order requiring the complainant to make an addi¬ 
tional deposit toward the costs of this cause, with the clerk of this 
court, and in default thereof staying further proceedings herein. 

CI-IAS. W. FITTS, 

Sol. for Moses Smith. 

41 Motion to Extend Time to Take Testimony. 

Filed August 29, 1902. 

In the Supreme Court of the District of Columbia. 

Alfred B. Cosey 1 

vs. > Eq. 22438. 

Rebecca Smith et al. ) 

Now comes the defendant Moses Smith by his attorney — moves the 
court for an extension of time in which to take testimony in support 
of his plea in this cause filed. 

CHAS. W. FITTS, 

Sol. for Moses Smith. 


Eq. 22438. 
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Order Denying Motion to Extend Time. 

Filed October 2,1902. 

In the Supreme Court of the District of Columbia. 

Alfred B. Cosey ) 

vs. > Equity. No. 22438. 

Rebecca Smith et al. ) 

Upon consideration of the motion filed herein on the 29th day of 
Aug. 1902, asking that the time to take testimony be extended and 
the same having been argued by counsel and considered by the 
court it is this 2d day of October by the court ordered that said mo¬ 
tion be and the same is hereby over ruled and denied. 

JOB BARNARD, Justice. 

42 Order Overruling Plea, &c. 

Filed March 13,1903. 

In the Supreme Court of the District of Columbia. 

Alfred B. Cosey | 

vs. V Equity. No. 22438. 

Rebecca Smith, Moses Smith, et al. ) 

This cause came on for hearing upon the pleadings, including the 
amended pleas of Moses Smith defendant and the same was argued 
by the respective counsel and considered by the court. 

It is thereupon this 13th, day of March 1903, by the court and 
the authority thereof adjudged, ordered and decreed, that the pleas 
herein in behalf of the defendant Moses Smith to the second amended 
bill of the complainant, filed on the third day of June 1902, beaud 
the same are hereby overrruled with costs. 

It is further adjudged and ordered that the complainant shall 
proceed to take testimony to sustain the averments of the bill be¬ 
fore one of the examiners of this court, and the cause is referred 
accordingly to Albert Harper, one of the examiners for that pur¬ 
pose. 

It is further ordered that the application of Moses Smith now 
filed, for leave to file an answer to the complainant’s bill, be and the 
same is hereby denied. 

A. B. HAGNER, 

Asso. Justice. 
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Defendant’s Motion for Leave to Answer. 

Filed March 13,1903. 

In the Supreme Court of the District of Columbia. 

Alfred B. Cosey ) 

vs. V In Equity. No. 22438. 


Moses Smith, Defendant. ) 

Now comes Moses Smith, defendant in the above entitled cause, 
upon the overruling of his plea hereinbefore filed, and moves the 
court now here for leave to file an answer to the complainant’s bill 
herein filed. 

C. W. FITTS, 

C. A. KEIGWIN, 
Solicitors for Moses Smith. 


Service of foregoing motion admitted. 


J. W. STEWART, 
Solicitor for Complainant. 


Testimony for Complainant. 

Filed April 29,1903. 

In the Supreme Court of the District of Columbia. 

Alfred B. Cosey 1 

vs. r Equity. No. 22438. 

Rebecca Smith et al. 1 


By virtue of order of reference to me, passed March 13,1903, and 
at the request of Joseph H. Stewart, Esq., solicitor for the complain¬ 
ant, I have this day fixed Wednesday next, April S. 1903, at one 
o’clock in the afternoon of that day, and at my office, No. 426 Fifth 
street, northwest, in the city of Washington, District of Columbia, as 
the time and place when and where testimony on behalf of the 
complainant in the above entitled cause will be taken before me. 

April 3,1903. 

ALBERT HARPER, 
Examiner in Chancery. 


To Messrs. Charles W. Fitts and Charles A. Keigwin, solicitors for 
defendants: 


Take notice that at the time and place fixed in the foregoing order 
I shall take testimony on behalf of the complainant in the above 
entitled cause. 


April 3,1903. 


JOSEPH I-I. STEWART, 


Solicitor for Complainant. 


Service acknowledged this 3rd day of April, 1903. 
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45 In the Supreme Court of the District of Columbia. 

Alfred B. Cosey l 

vs. . >In Equity. No. 22438. 

Rebecca Smith et al. J 

Be it remembered that bv virtue of order of reference to me 

(J 

passed March 13, 1903, and at an examination of witnesses begun 
and held on the 8th day of April, 1903, pursuant to the foregoing 
notice, and at other times agreeably to adjournments, personally ap¬ 
peared before me, Albert Harper, an examiner in chancery of the 
supreme court of the District of Columbia, the within named Alfred 
B. Cosey, Whitefield McKinlay, George W. Stickney, Robert Diggs, 
and Lucy Ingram, who, being produced as witnesses of lawful age 
for and on behalf of the complainant, and being first duly sworn 
and cautioned to tell the truth, the whole truth, and nothing but 
the truth, touching the matters at issue in the above entitled cause, 
did depose and say as follows: 

46 April 8, 1903—Wednesday, 1 o’clock p. in. 

Met pursuant to foregoing notice. 

Appearances: Charles W. Fitts and Charles A. Keigwin, solicitors 
for the defendants; also the examiner; and Joseph H. Stewart, 
Esq., solicitor for the complainant,— 

Whereupon— 

Mr. Keigwin: On behalf of the defendant Moses Smith I object 
to the taking of any testimony in this cause, under this reference, 
on the ground that the said defendant has filed a sworn plea deny¬ 
ing the title of the complainant herein; and that this court is, there¬ 
fore, without power or jurisdiction to take any testimony in support 
of the bill of the complainant or in any manner bearing upon the 
title to the premises described in said bill. 

Mr. Stewart : I object to Mr. Keigwin taking any part in this 
examination for the reason that he is not attorney of record in this 
cause. 

Mr. Keigwin : Then, the examiner can enter my appearance 
here. 

Mr. Stewart : I object to that. 

Mr. Fitts : The examiner will please enter those objections in my 
name as attorney of record. 
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And, thereupon Alfred B. Cosey, being produced as a 
47 witness of lawful age for and on behalf of himself as the com¬ 
plainant, and being first duly sworn, deposes and says : 

Direct examination. 


By Mr. Stewart : 

Q. Will you please state your name, age, occupation and resi¬ 
dence? A. Alfred B. Cosey; thirty-seven years of age; I am a 
lawyer by profession, practising in the city of Newark, New Jersey, 
where I reside. 

Q. You are the complainant in this cause? A. I am. 

Q. Do you know the defendants to this cause ? A. I do. 

Q. State whether or not certain of the defendants to this cause are 
relatives of yours? A. All of the defendants, with the exception of 
Charles W. Fitts, Charles J. Hauback and W. J. Newton, the latter 
two being the trustees, and the widow, Rebecca Smith, are relatives 
of mine. 

Mr. Keigwin : That answer is objected to, and I here give notice 
that I shall move the court to strike it out on the ground that it 
does not appear that the witness has personal knowledge of the re¬ 
lationship. 


Q. Will you state how that relationship arises between you and 
these defendants? A. The original matter began with Susan 
48 Smith, Millie Smith, and Mary Smith. Susan Smith married 
a man by the name of Butler; Millie Smith married a man 
by the name of Manning, and Mary Smith married a man by the 
name of Smith. Susan Smith Butler is my great aunt, Millie Smith 
Manning is my grandmother, and Mary Smith is my great aunt. 
Susau But]er is the mother of George Augustus Butler, Ann Butler, 
Margaret Butler (we call her Mag for a nickname) and Betty Butler. 
In other words, those are the children of Susan Butler. The 
children of Millie Manning are Mary Manning, who married a man 
named Diggs; Susau Manning, now Susan Cosey, deceased, she 
having married a second time, and the youngest one is Jennie 
Manning. Those are the children of Millie Manning—Mary, Susan 
and Jennie. The children of Mary Smith, are Moses Smith and 
Jennie Smith. Moses Smith married Rebecca Smith, and Jennie 
Smith married a man by the name of Archie Lewis, who still re¬ 
sides in this city. 

Q. Was there one named Russel Butler? A. Pie was the older 
one whom I knew from the pedigree of the family, but I never saw 
him. 


Q. What became of the children of Susan and Henry Butler? 
A. They are all dead and without heirs; two of them married, I 
think George Augustus married in Shanghai, China; Julia married 
in this city and lived with Archie Lewis on M street; they are all 
dead and without issue. 
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Q. Did any of them leave a will ? A. No; they died intestate, as 
far as I know. 

49 Q. Where is Mary Manning now ? A. She married a man 
by the name of Diggs; she is now residing in the city of 

Boston, Massachusetts. She had several children. Her oldest girl, 
Millie, died; and the three other children, Robert, Sarah, and 
Charles, are living. 

Q. Now, take up Susan Manning. A. Susan Manning married a 
man by the name of Cosey, and they had several .children; Anna, 
Margaret, Jennie, Lewis, Moses, Maria and Alfred (myself)—I am 
the youngest. 

Q. Those are your brother and sisters? A, Yes. Anna Cosey 
still lives and married a man by the name of Cook, residing in 
Prince George count} 7 , Maryland ; he died a short time ago. Moses 
Cosey resides in Baltimore, Maryland, and still lives; Maria Cosey 
married a man by the name of Bolden, and resides in New York 
city, and still lives; 1 saw her just before I left. 

Q. How about Margaret Cosey ? A, She is dead, leaving two 
children, Helen and George Diggs. Helen Diggs married a man 
by the name of Simms, and is living in Prince George^ county, 
Maryland. George Diggs is still living; those are the children of 
Margaret Diggs, who was my sister. 

Q. How about Lewis Cosey ? A. Pie still lives, in Marlboro, 
Maryland. Jennie died without heirs and intestate. 

Q. Now, will you take up the children of Jennie Manning? 

50 A. Jennie Manning married a man by the name of Diggs 
and she had several children; Katie (the oldest), Arthur, 

Eddie, George and Alice—all living; all the Diggses are living. 
Aunt Mary's boy, Robert, works here on 9th street; she was the 
oldest of three sisters. 

Q, Now, take up the children of Mary Smith. A. Mary Smith 
married a man bv the name of Smith, and had two children, Moses 
and Jennie. Moses married and had several children ; those I know 
are six, three girls and three boys—P know them personally. 

Q,. Where is Moses now? A. He is dead now. 

Q. Give the names of his children. A. The boys are Willie, 
Moses and Arthur St. A. 

Q. How about the girls? A. The girls are Mary Rebecca, and 
Salvadore; there is one whom I never saw, and I understand she 
was in the house of detention, or something else* I do not know 
where—in a crazy asylum ; I never saw her. Her name I know 
well, but I cannot’Yecall it—it is Josephine ; they are all cranks, all 
the way through; they have their peculiarities. 

Q. What became of Jennie Smith? A. She married Archie 
Lewis ; he still lives, but she is dead, and they had several children *. 
Montgomery and Henry—we call him Harry, he is now out West; 
and Susie and Maggie. Susie married a man named Hunster; and 
Maggie is single. 
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51 Q. Was there one by the name of Shermonte? A. Yes, 
that is Montgomery. He was called Shermonte. 

Q. What relation was Susan Smith, Millie Manning and Mary 
Smith to you ? A. Susan Smith was my great aunt; Millie Smith 
Manning was my grandmother; and Mary Smith was my great 
aunt. 

Q. Were they members of the same family; that is, did they have 
the same mother ? A. Yes. 

Q. Were they half or whole sisters? A. They were whole sisters. 

Q. Do you know what Mary II. Diggs has done with her interest 
ill this property ? 

Mr. ICeigwin : Objected to as immaterial. 

A. Mary R. Diggs has sold her interest in the property to Mr. 
Charles W. Fitts, by quitclaim deed recorded in the land records of 
the District of Columbia. 

Mr. Keigwin : Answer objected to because the deed is not pro¬ 
duced. 

Witness: I have a certified copy of that deed here. 

Q. Is the Charles W. Fitts, to whom this deed is made, the attor¬ 
ney of record in this cause for the defendant Moses Smith ? A. Yes. 

Mr. Stewart: Solicitor for the complainant here gives in evi¬ 
dence said certified copy of deed from Mary R. Diggs to 

52 Charles W. Fitts, dated April 13,1899, and recorded June 26, 
1901, in Liber 2593, folio 49, of the laud records of the Dis¬ 
trict of Columbia. 

(Note. —And the same is herewith filed in evidence marked Ex¬ 
hibit A. H. No. 1.) 

Witness: I might add, at this junction, that George Augustus 
Butler was mv second cousin. 

Q. Do you know what afterwards became of this interest of Mary 
R. Diggs? A. Yes. Mr. Charles W. Fitts conveyed that interest to 
Moses Smith, as disclosed bv the land records of the District of 
Columbia, and I have a certified copy of that deed here. 

Mr. Stewart: Solicitor for the complainant here gives in evi¬ 
dence certified 1 copy of said deed from Charles W. Fitts et ux. to 
Moses Smith, dated June 24,1901, and recorded June 26,1901, in 
Liber 2593, folio 51, of the land'records of the District of Columbia. 

(Note. —And the same is herewith filed in evidence and marked 
Exhibit A. H. No. 2.) 

Q. What do you know about the subsequent proceedings as dis¬ 
closed by the record ? A. Moses Smith, Junior, afterwards conveyed 
the same property to Messrs. Charles J. Hanback and W. J. Newton 
by deed of trust, dated June 24,1901, a certified copy of which deed 
I have here. 
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Q. Messrs. Charles J. Hanback and W. J. Newton are parties 
defendant to this cause as trustees ? A. Yes. 

53 Mr. Stewart : Solicitor for the complainant here gives in 
evidence certified copy of said deed of trust from Moses 

Smith to Charles J. Hanback and W. J. Newton, trustees, dated 
Juue 24, 1901, and recorded June 26,1901, in Liber 2593 folio 53, 
of the land records of the District of Columbia. 

(Note. —And the same is herewith filed in evidence and marked 
Exhibit A. H. No. 3.) 

Q. Did I understand you to say that Jennie Manning, who mar¬ 
ried Mr. Diggs, is dead ? A. Yes. 

Q. What became of the interest in this property of her children 
Katie, Edward, Alice, Arthur and George Diggs? A. I bought the 
interest of all excepting that of George Diggs; that is, I bought the 
interest of four, Katie, Edward, Alice and Arthur Diggs. I went 
to New York and got the interest of Alice Diggs, where she is now 
living. 

Q. Do you recognize this deed which I now hand you? A. Yes, 
This is the deed conveying the interests in this property of Katie C. 
Diggs and Edward Diggs to me. 

Mr. Stewart: Solicitor for the complainant here gives in evi¬ 
dence this original deed from Katie C. Diggs and Edward Diggs to 
Alfred B. Cosey, dated June 30,1899, and recorded Juue 29,1901, 
in Liber 2596, folio 145, of the land records of the District of 
Columbia. 

(Note. —And the same is herewith filed in evidence marked Ex¬ 
hibit A. H. No. 4.) 

Q. I hand yon this deed and ask you to state what it is. 

54 A. This is the original deed conveying the interest of Arthur 
Diggs in this property to me. 

Mr. Stewart: Solicitor for the complainant here gives in evidence 
this original deed from Arthur Diggs to Alfred B. Cosey, dated 
March 7, 1900, and recorded June 25, 1901, in Liber No. 2596, folio 
147, of the land records of the District of Columbia. 

(Note. —And the same is herewith filed in evidncee and marked 
Exhibit A. H. No. 5.) 

Q. I hand you this deed and ask you to state what it is. A. This 
is the original deed conveying the interest of Alice Diggs in this 
property to me. 

Mr. Stewart: Solicitor for the complainant here gives in evi¬ 
dence this original deed from Alice Diggs to Alfred B. Cosey, dated 
July 15,1899, and recorded June 25, 1901, in Liber 2596, folio 160, 
of the land records of the District of Columbia. 

(Note. —And the same is herewith filed in evidence and marked 
Exhibit A. H. No. 6.) 
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Q. How about the interests in this property of the children of 
Jennie Smith who became Jennie Lewis? A. I bought their inter¬ 
est also; that is, I bought the interests of Shermonte, Maggie, Susie, 
and Henry Lewis. And I also bought the interest of Slier monte’s 
wife, that is, whatever she might or could have by reason of the 
marriage. His mother married Archie Lewis, who is still liv¬ 
ing. 

55 Q. I hand you this deed and ask you to state what it is. 
A. This is the original deed conveying to me the interests in 

this property of Shermonte W. Lewis, and Emily B. Lewis, his wife, 
aud of Susan A. Lewis Hunster and Maggie W. Lewis. 

Mr. Stewart: Solicitor for the complainant here gives in evi¬ 
dence this original deed from Shermonte W. Lewis and Emily B. 
Lewis, his wife, Susan A. Lewis Hunster and Maggie W. Lewis, to 
Alfred B. Cosey, dated June 30,1899, and recorded July 1,1899, in 
Liber 2433, folio 99, of the land records of the District of Columbia. 

(Note. —And the same is herewith filed in evidence and marked 
Exhibit A. H. No. 7.) 

Q. I hand you this deed and ask you to state what it is. A. This 
is the original deed conveying the interests of Henry A. Lewis and 
Hattie Lewis, his wife, in this property to myself. 

Mr. Stewart: Solicitor for the complainant here gives in evi¬ 
dence this original deed from Henry A. Lewis and Hattie Lewis, 
his wife, to Alfred B. Cosey, dated July 7, 1899, and recorded June 
25,1901, in Liber 2596, folio 157, of the land records of the District 
of Columbia. 

(Note. —And the same is herewith filed in evidence and marked 
Exhibit A. H. No. 8.) 

Witness: Those are the children of Jennie Smith who married 
Archie Lewis, who still lives. 

Q. How about the interest in this property of the Coseys? 

56 A. I bought all the interest in this property of the Coseys; 
that is, of those who are living. 

Q. I hand you this deed and ask you to say what it is. A. This 
is the original deed conveying the interest in this property of Anna 
Cook to myself; and also that of Helen Sims, George Diggs and 
David Sims. 

Mr. Stewart : Solicitor for the complainant here gives in evi¬ 
dence this original deed from Anna Cook, Helen Sims, George Diggs 
and David Sims, to Alfred B. Cosey, dated June 1, 1901, and re¬ 
corded June 25,1901, in Liber 2596, folio 151, of the land records of 
the District of Columbia. 

(Note. —And the same is herewith filed in evidence and marked 
Exhibit A. H. No. 9.) 

Q. I hand you this deed and ask you to state what it is. A. This 
is the original deed conveying the interest in this property of Lewis 
Cosey and Eliza Cosey, his wife, to me. 
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Mr. Stewart : Solicitor for the complainant here gives in evi¬ 
dence this original deed from Lewis Cosey and Eliza Cosey, his wife, 
to Alfred B. Cosey, dated June 1,1901, and recorded June 25,1901, 
in Liber 2596, folio 149, of the land records of the District of Co¬ 
lumbia. 

(Note. —And the same is herewith filed in evidence and marked 
Exhibit A. H. No. 10.) 

Q. I hand you this deed and ask you to state what it is. A. This 
is the original deed conveying the interests in this property of Maria 
Cosey Bolden and Charles Bolden, her husband, to me. 

57 Mr. Stewart: Solicitor for the complainant here gives in 
evidence this original deed from Maria Cosey Bolden and 

Charles Bolden her husband to Alfred B. Cosey, dated July 6,1899, 
and recorded June 25,1901, in Liber 2596, folio 154, of the land 
records of the District of Columbia. 

(Note. —And the same is herewith filed in evidence marked Ex¬ 
hibit A. H. No. 11.) 

Q. I hand you this deed and ask you to state what it is. A. This 
is the original deed conveying the interest in this property of Moses 
Cosey to me. 

Mr. Stewart: Solicitor for the complainant here gives in evi* 
deuce this original deed from Moses Cosey to Alfred B. Cosey dated 
August 7,1901, and recorded August 23,1901, in Liber 2587, folio 
484, of the land records of the District of Columbia. 

(Note. —And the same is herewith filed in evidence and marked 
Exhibit A. H. No. 12.) 

Q. Do you know whether or not Moses Smith, one of the defend¬ 
ants to this cause, has secured the interests of any of the heirs in 
the property mentioned in these proceeding's? A. Why,yes; Moses 
Smith secured the interest of Mary Diggs through Mr. Charles W. 
Fitts, and Moses Smith also secured the interest of his brother, Ar¬ 
thur St. A. Smith, by a quit-claim deed, a certified copy of which I 
here produce. 

Mr. Keigwin: Which Moses Smith do you mean ? 

Witness: I mean Moses Smith, Junior. 

Mr. Stewart: Solicitor for the complainant here gives in 

58 evidence certified copy of said deed from Arthur St. A. Smith 
and Ida M. Smith, his wife, to Moses Smith, dated Mav 28, 

1901, and recorded May 29, 1901, in Liber 2558, folio 259, of the 
land records of the District of Columbia. 

(Note. —And the same is herewith filed in evidence and marked 
Exhibit A. H. No. 13.) 

Q, Are there any other heirs of George Augustus Butler beside 
those ou have named? A. I think I have named them all. 

Q. Have you seen the property here in question? A. I have. 
5—1546a 
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Q. How about the interests in this property of the children of 
Jennie Smith who became Jennie Lewis? A. I bought their inter¬ 
est also; that is, I bought the interests of Sherraonte, Maggie, Susie, 
and Henrv Lewis. And I also bought the interest of Sliermonte’s 
wife, that is, whatever she might or could have by reason of the 
marriage. His mother married Archie Lewis, who is still liv¬ 
ing. 

55 Q. I hand you this deed and ask you to state what it is. 

A. This is the original deed conveying to me the interests in 
this property of Shermonte W. Lewis, and Emily B. Lewis, his wife, 
and of Susan A. Lewis Hunster and Maggie W. Lewis. 


Mr. Stewart: Solicitor for the complainant here gives in evi¬ 
dence this original deed from Shermonte W. Lewis and Emily B. 
Lewis, his wife, Susan A. Lewis Hunster and Maggie W. Lewis, to 
Alfred B. Cosej', dated June 30,1899, and recorded July 1,1899, in 
Liber 2433, folio 99, of the laud records of the District of Columbia. 

(Note. —And the same is herewith filed in evidence and marked 
Exhibit A. H. No. 7.) 


Q. I hand you this deed and ask you to state what it is. A. This 
is the original deed conveying the interests of Henry A. Lewis and 
Hattie Lewis, his wife, in this property to myself. 

Mr. Stewart: Solicitor for the complainant here gives in evi¬ 
dence this original deed from Henry A. Lewis and Hattie Lewis, 
his wife, to Alfred B. Cosey, dated July 7,1899, and recorded June 
25,1901, in Liber 2596, folio 157, of the laud records of the District 
of Columbia. 

(Note. —And the same is herewith filed in evidence and marked 
Exhibit A. Ii. No. 8.) 

Witness : Those are the children of Jennie Smith who married 
Archie Lewis, who still lives. 

Q. How about the interest in this property of the Coseys? 
56 A. I bought all the interest in this property of the Coseys; 
that is, of those who are living. 

Q. I hand you this deed and ask you to say what it is. A. This 
is the original deed conveying the interest in this property of Anna 
Cook to myself; and also that of Helen Sims, George Diggs and 
David Sims. 


Mr. Stewart : Solicitor for the complainant here gives in evi¬ 
dence this original deed from Anna Cook, Helen Sims, George Diggs 
and David Sims, to Alfred B. Cosey, dated June 1,1901, and re¬ 
corded June 25, 1901, in Liber 2596, folio 151, of the land records of 
the District of Columbia. 

(Note. —And the same is herewith filed in evidence and marked 
Exhibit A. H. No. 9.) 

Q. I hand you this deed and ask you to state what it is. A. This 
is the original deed conveying the interest in this property of Lewis 
Cosey and Eliza Cosey, his wife, to me. 
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Mr. Stewart: Solicitor for the complainant here gives in evi¬ 
dence this original deed from Lewis Cosey and Eliza Cosey, his wife, 
to Alfred B. Cosey, dated June 3,1901, and recorded June 25,1901, 
in Liber 2596, folio 149, of the land records of the District of Co¬ 
lumbia. 

(Note. —And the same is herewith filed in evidence and marked 
Exhibit A. H. No. 10.) 

Q. I hand vou this deed and ask vou to state what it is. A. This 
is the original deed conveying the interests in this property of Maria 
Cosey Bolden and Charles Bolden, her husband, to me. 

57 Mr. Stewart : Solicitor for the complainant here gives in 
evidence this original deed from Maria Cosey Bolden and 

Charles Bolden her husband to Alfred B. Cosey, dated Juty 6, 1899, 
and recorded June 25, 1901, in Liber 2596, folio 154, of the land 
records of the District of Columbia. 

(Note. —And the same is herewith filed in evidence marked Ex¬ 
hibit A. H. No. 11.) 

Q. I hand you this deed and ask you to state what it is. A. This 
is the original deed conveying the interest in this property of Moses 
Cosey to me. 

Mr. Stewart: Solicitor for the complainant here gives in evi- 
dence this original deed from Moses Cosey to Alfred B. Cosey dated 
August 7,1901, and recorded August 23,1901, in Liber 2587, folio 
484, of the land records of the District of Columbia. 

(Note. —And the same is herewith filed in evidence and marked 
Exhibit A. H. No. 12.) 

Q. Do you know whether or not Moses Smith, one of the defend¬ 
ants to this cause, lias secured the interests of any of the heirs in 
the property mentioned in these proceedings ? A. Why, j'es; Moses 
Smith secured the interest of Mary Diggs through Mr. Charles W. 
Fitts, and Moses Smith also secured the interest of his brother, Ar¬ 
thur St. A. Smith, by a quit-claim deed, a certified copy of which I 
here produce. 

Mr. Keigwin: Which Moses Smith do you mean ? 

Witness: I mean Moses Smith, Junior. 

Mr. Stewart : Solicitor for the complainant here gives in 

58 evidence certified copy of said deed from Arthur St. A. Smith 
and Ida M. Smith, his wife, to Moses Smith, dated May 28, 

1901, and recorded May 29, 1901, in Liber 2558, folio 259, of the 
land records of the District of Columbia. 

(Note. —And the same is herewith filed in evidence and marked 
Exhibit A. H. No. 13.) 

Q. Are there any other heirs of George Augustus Butler beside 
those ou have named? A. I think I have named them all. 

Q. Have you seen the property here in question? A. I have, 
5—3546a 
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Q. Do you know what the dimensions of the ground are? A. 
Not the exact dimensions, but I have an idea. I think it is 34 feet 
by 185 feet. 

Q. What can you say as to the susceptibility of that ground being 
divided among the parties in interest here in kind? A. I do not 
think it can be divided in kind. 

Q. Why do you say that? A. Well, the heirs are large in num¬ 
ber, and the amount that each one would receive would be so small 
that it could not be utilized for improvements and it would be ab¬ 
solutely of no service as regards the improvement of the city and 
the community generally. 

Q. I see you have a deed there in your hand; what is that? A. 
This is a tax deed. 

Mr. Stewart : We do not need that. The examiner need not 
make a note of it; that can be left out. 

59 Mr. Keigwin : I insist upon the examiner making a note 
of it in the record; we may want to ask some questions 

about it. 

Examiner: I made a note of it at the time. 

Mr. Stewart: I ask that it be striken from the record. 

Mr. Keigwin : 1 object to anything being stricken from the 
record. 

Mr. Stewart: With regard to the last answer of the witness, I 
wish to state here, upon the record, that it was in response to a ques¬ 
tion asked by me on the side, of Mr. Cosey, my client, because J saw 
that he had a deed of some sort in his hand, not intending that the 
same should be put in evidence. 

Examiner: The deed has not been put in evidence. I merely 
noted upon the record your question and the answer of the witness 
as to a certain tax deed which he said he had in his hand. 

Mr. Stewart : Now, Mr. Fitts- 

Mr. Keigwin (interposing): What do you wish; for us to cross- 
examine? 

Mr. Stewart: Yes. But I object to Mr. Keigwin asking any 
questions of the witness, for the reason that Mr. ICeigwin is not one 
of the attorneys of record in this case; the attorney of record, Mr. 
Fitts, being present, who can ask the questions on cross-examination. 
Mr. Keigwin : I shall nevertheless cross-examine the witness. 

60 Cross-examination. 

By Mr. Keigwin : 

Q. Do you know who were the father and mother of Susan Smith, 
Millie Smith and Mary Smith ? A. I do not know. 

Q,, Millie Smith was your grandmother ? A. Yes. 

Q. But you do not know who her father was nor who her mother 
was ? A. No. 

Q. Do you know exactly or approximately when these three sisters 
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or either of them was born? A. I can say safely that I do not 
know. 

Q ( . Nor approximately ? A. No. I have no idea when they were 
born. Two of them were my great aunts. 

Q. And the other one of them was your grandmother? A. Yes. 

Q. Do you know when Susau Smith died? A. Yes—about—no, 
not Susan Smith ; she was my great aunt. I thought you mentioned 
Susan Manning. 

Q. Do you know when Millie Smith died? A. I know about 
when Millie Smith Manning died ; that is, my grandmother. 

Q. When ? A. As near as I can remember from what I 

61 have been told it was about the year 1854. 

Q. Do you know when Mary Smith who married a Smith 
died ? A. I do not know. 

Q. All these people you have mentioned were colored people, were 
they not ? A. Yes, as far as I know they were colored ; those back 
there I never saw and I cannot tell you what they were. My mother 
was as clear as you are. 

Q. You mean as white? A. Yes, had the same kind of hair as 
you have; and so are Jennie Diggs and Archie Lewis, and Maggie 
Lewis, and Susie and Alice; all very clear. 

Q. They were all people of African blood ? A. They were, yes. 

Witness : If you had permitted me to tell what my mother told 
me, when 1 tried to awhile ago, it would have saved you asking 
questions. 

Mr. Keigwin : Let me ask the questions first. 

Q. What I want to get at is this: The three sisters whom you 
have mentioned, Susan Smith Butler, Millie Smith Manning, and 
Mary Smith were colored people; were they not? A. Yes. 

Q. And they all died prior to the civil war? A. I have not said 
that. 

Q. Is it not the fact ? A. I do not know’ it. 

62 Q. You do not know when Susan Smith Butler and Mary 
Smith, who married a Smith, died? A. No, I do not. 

Q. But your grandmother, Millie Smith Manning, you say died 
in 1854? A. About that time. 

Q. That was before you were born ? A. I was born in 1863. 

Q. I thought you stated that you were thirty-seven years of age ? 
A. If I stated that I was thirty-seven years of age it was not in ac¬ 
cordance with my knowledge of the matter, and was a slip of the 
tongue, for I was born in the year 1863, July 4. 

Q. Do you know whether these three sisters whom you have men¬ 
tioned, Susan Smith Butler, Millie Smith Manning, and Mary 
Smith who married a Smith, were free or slaves? A. They were 
free. 

Witness: You mean the first three? 

Mr. Keigwin : Yes. 

Witness : They were free; that is, the Smiths, they were free. 
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Q. How do you know that? A. I have been told so by my 
mother. 

Witness: If you had permitted me to state what I can state that 
my mother told me- 

Mr. Keigavin (interposing): I will ask you questions 

63 which will permit you to make all the answers you wish. 

Q. Your mother was Susan Manning ? A. Susan Manning. 
Q. Do you know when she was born ? A. I do not know. 

Q. Do you know when she died ? A. Yes. 

Q. When? A. May 30,1877, on Third street, between B and C 
streets, southwest, in this city of Washington. 

Q. Did your father survive your mother ? A. No. He was dead 
long before that. 

Q. How long before? A. I might say that I do not know how 
long before. 

Q, Ten years before? A. Yes, more than that. 

Q. Did you ever know your father? A. No. 

Q. Was your mother married more than once? A. Yes. 

Q. Whom did she marry first? A. Cosey first, and House second. 
I was quite a boy when she married House; we lived in South 
Washington, on 4J street, between N and 0 southwest. 

Q. Then, your stepfather was living when your mother died? A. 
Oh, yes. 

Q. Did you ever see Susan Smith who married Henry 

64 Butler? A. Yes. I was her favorite. 

Q. When did she die? A. As near as I can remember it 
was about 1869 or 1870, somewhere along there. I was quite a boy 
and we lived down in South Washington when she died. 

Q. Where did Susan Smith Butler live ? A. On F street, in the 
same house we are talking about here. That is where she lived. 

Q,. You mean in the house involved in this suit? A. Yes. And 
I lived there too. 

Q. About how old was she when she died ? A. She was quite an 
old woman. 

Q. About how old ? A. I should judge- 

Q. (Interposing.) 60 or 70 or 80 years of age ? A. No, she could 
not have been over 60 years of age: she was a big stout woman. 

Q. How main' of the children of Susan Smith Butler did you 
know ? A. I knew Ann, Betty, Julia, George got out of the way. 
I saw George after he came back from China, and, of course, I knew 
him when he came back,—you mean, when I was a boy ? 

Q. (Interposing.) Did you ever know Henry Butler, the father of 
George Augustus Butler? A. No. 

Q. Do you know when he died ? A. No, sir. 

65 Q. Do you know when George Augustus Butler died ? A. 
In 1891. 

Q. Whereabouts? A. In Hong Kong, China. That is when I 
heard of it. 

Q. How do you know it ? A. That is when I heard, in 1891; 
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and I heard it through Archie Lewis, the father of Montgomery 
Lewis; and also from Robert Diggs who works here on Ninth street, 
and from Mary Diggs who is in Boston, and from my sister Maria 
Cosey Bolden who was in New York. 

Q. How old was George Augustus Butler when he died? A. Ido 
not know. 

Q. Do you know whether or not George Augustus Butler was 
married at the time of his death? A. I heard he was. 

Q. But you do not know? A. Not of my own knowledge. 

Q. As I understand you, this property was occupied, in the life¬ 
time of George Augustus Butler, by his mother, Susan Smith But¬ 
ler? A. Yes. 

Q. And until her death in 1S69? A. Yes, until her death she 
occupied that propert}’’. And I was there with her, off and on, all 
the time. 

Q. Were you living there? A. My whole family lived there at 
one time. 

Q. How long after that did you continue to live in the city 

66 of Washington? A. Until 1879, when I shipped in the navy 
here, and went away, and remained away until 1882, when I 

returned to America and then I re-shipped and returned again in 
1884; and I have been in America ever since. 

Q. How much of that time have you lived in the city of Wash¬ 
ington ? A. Well, about two and a half or three years of that time; 
that is, from 1884 until now. 

Q. What years were those? A. I might say, about four years of 
that time ; that is, about years when I first returned from sea, and 
2 years or something like that in college here at the Howard uni¬ 
versity. 

Q. What years were they ? A. 1884,1885 and 1886 ; and part of 
1897,1S9S, and part of 1899; I left here in June, 1S99. 

Q. During what years did you or your family live in the house 
involved in these proceedings? A. That was part of the year 1866, 
because I was quite a little lad and could not walk when we re¬ 
moved down to the arsenal, 

Q. Who were the children of Millie Smith Manning? A. Mary 
Diggs. Susan Manning Cosey House, giving both her married names, 
and Jennie Manning Diggs. 

Q. Were there any other children of Millie Manniug ? A. Not 
that I know of. 

67 Q. You do not kuow that there were no others ? A. I say, 
not that I heard of. 

Q. You do not know that there were no others? A. Well, those 
are negative questions and I do not know what answer to give to 
them. 

Q. Did you ever see Mary Manning Diggs ? A. Yes, sir ; I saw 
her not very long ago. 

Q. Did you ever know Jennie Manning Diggs ? A. Oh, yes. 






38 


MUSICS SMITH, JUNIOR, VS. ALFRED B. LOSEV. 


Q. Do you know her children? A. Yes, sir; Katie, Arthur, Ed¬ 
die, George, and Alice—she is the youngest. 

Q. Did you ever know or see the third sister, Mary Smith, who 
married a Mr. Smith ? A. Not to my knowledge. 

Q. Do you know when she was born or when she died ? A. No. 

Q,. How do you know she was a sister of Millie Smith ? A. Be¬ 
cause I have been told so repeatedly by my aunt Mary, by my 
mother, by my cousin Jennie, who is Archie Lewis’s wife, andSher- 
monte Lewis’s mother, and also by the daughter of Susan Butler, 
who was Julia Butler, who lived with Archie and Jennie Lewis on 
M street. 

Q. Did any of those informants profess to have known Mary 
Smith in her lifetime? A. Yes. 

68 Q. How many of them knew her ? A. Well, I do not know 
how many knew her; but from what they have told me they 

must have known her. 

Q. Which ones knew her? A. Particularly my mother; and 
Aunt Mary, the oldest girl, the one in Boston now, Aunt Mary Diggs; 
and there is another old woman who played with them and is still 
living, Mrs. Ingram. 

Q. Where does Mrs. Ingram live? A. In the city of Washing¬ 
ton. 

Q. Whereabouts? A. We will produce her. 

Q. You are going to produce her here? A. Yes. 

Mr. Stewart : We will produce her, if she can be produced; if 
she is not too feeble. 

Q. You mentioned as one of your informants Jennie Smith, who 
married a Mr. Lewis? A. Yes, she is dead. 

Q. Is that Mr. Lewis the man who is an attendant at the law 
library at the Capitol? A. Yes. She was his wife. 

Q. She is dead ? A. Yes. 

Q. Does Archie Lewis know anything about these matters ? A. 
He ought to; I never talked with him about any of them 

69 except George Augustus Butler. 

Q. Did he know George Augustus Butler? A. He did. 

Q,. How many members of your family when speaking with you 
have professed to have known Susan Smith Butler in her lifetime? 
A. Every one that I have mentioned. 

Q. Mention them? A. The children of Jennie Diggs, who was 
Jennie Manning, that is, my mother’s sister; Arthur Diggs; Alice, 
who is the youngest; Katie, the oldest girl; George, who was sent 
to a boarding school; and Eddie—those are the Diggs children. 

Q. You say you knew her yourself? A. Yes—I was her favorite. 

Q. Did these three Smith girls, Susan, Millie and Mary Smith, 
have any brothers or sisters? A. Not that I know of. 

Q. You did not know that they did not have? A. I never-heard 
of any. 

Q. They were all free women were they ? A. All free people. 
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Was Henry Butler a free man? A. Yes, sir; he was a free 

man. 

Q. And this Manning, who married Millie Smith? A. He was a 
free man. 

Q. And, of course, Moses Smith was? A. Yes, sir; and so 

70 was Archie Lewis who belonged to that crowd ; he was court¬ 
ing at the same time; they were all very fair people, it being 

very difficult to tell them from white people. 

Q. Now, you say that this property is not susceptible of division 
in kind; what is the area of it, do you know? A. I judge about 
thirty-four or thirty-five feet by one hundred and eighty or eighty- 
five feet. 

Q. How is it improved ? A. Improved by one frame house in 
front, and one small house in the rear, adjoining the front house, 
and a shed down in the rear yard; there were two yards; one yard 
is divided off, and inside of the rear yard is a little shed. There is 
a history connected with that; that was used in connection with the 
underground railroad. Susan Butler was part of that regime. 

Q. What is the value of the largest house on there ? A. I am not 
familiar at this time with value’s of real estate in the District; I 
could have done it a few years ago, but they have increased since 
then. 

Q. What kind of a house is the largest house on there? A. The 
largest house is a frame dwelling. 

Q. How many rooms? A. I have never seen the extensions, but 
I judge there are eight or ten rooms now. 

Q. Is it a new house or an old house ? A. It is an old 

71 house; there may have been some repairs made to it, but 
that is questionable; but it is a very old house. 

Q. What kind of houses are the other structures of the lot? A. 
They are all extremely old houses; the house in the rear was the 
first one built; then the shed ; and the front one was the last one 
built; those in the rear have become rotten—the roof letting in the 
sunshine and the rain. 

Q. Have you any idea as to the value of the improvements on 
this lot? A. I cannot say, because I am not posted as to recent 
values; I should judge, however, that the neighborhood has im¬ 
proved to such a degree that the property is certainly more valu¬ 
able now than they were last year. 

Q. I do not mean the value of the land, but the erections on the 
land ; how much are they worth as they stand ? A. Well, I cannot 
say. 

Q. I see in your bill in this case you have alleged that Moses 
Smith, Senior, the father, in his lifetime, purchased a tax-title to this 
property from one Albert Marshal; how did you know that? 

Mr. Stewart : That is objected to for the reason that all questions 
pertaining to the tax-title have been adjudicated and are now res 
judicata by the last decree passed by Judge Hagner in this cause, 
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overruling the pleas, where all those questions were raiser! and Set¬ 
tled. 

A. Moses Smith, Senior, told me in the presence of other wit¬ 
nesses— 

72 Q. (Interposing.) What other witnesses? A. In the pres¬ 
ence of Mr. Stewart and I, at the depot here, that he himself 

bought it—that he would buy and did buy, not for the benefit of 
any but for the benefit of all the heirs distinctly. It can be proven 
that the old man was always fond of me and asked me why I did 
not call to see him oftener; I did call at the hackstand at Seventh 
street, and had frequent talks with him about this property. 

Mr. Keigwin : I object to the answer and move to strike it out on 
the ground that it is not responsive to my question and as contain¬ 
ing declarations made by Moses Smith, deceased, who is not a party 
to this cause. 

Q. Have 3 r ou anj r other evidence on that point ? 

Witness : More than I have stated ? 

Mr. Keigwin: Yes. 

A. He told me- 

Mr. Keigwin (interposing): I mean outside of the declarations 
of Moses Smith who is dead. 

A. (Continuing:) That the old man bought it. 

Q. Have you any other evidence, than these declarations of Moses 
Smith, who is dead, that the old man bought it? A. Mr. Marshal 
might throw some light on that point. 

Q. Did he tell } r ou that he had sold to Moses Smith, Senior? 

Mr. Stewart: Objected to as not being responsive to the direct 
examination; irrelevant and immaterial, and going into matters 
that are res judicata. 

73 A. I have seen letters, sent to me by my counsel in this 
matter, in which Mr. Marshall has stated these facts. 

Mr. Keigwin : I object to that answer and shall move to strike it 
out on the ground that the letters are not produced. 

Note. —The witness being obliged to leave this city, before the 
transcription of this testimony, the reading and signing thereof by 
him is hereby waived by counsel for the respective parties hereto. 

‘ ALBERT HARPER, Examiner. 

(Adjourned to April 15,1903, Wednesday, 2 o’clock p. m.) 
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Met pursuant to adjournment. 

Appearances: Joseph H. Stewart, Esq., solicitor for the complain¬ 
ant; Charles A. Keigwin, Esq., of solicitors for the defendant; also 
the examiner; and— 

Whitefield McKinlay, who, being produced as a witness of law¬ 
ful age for and on behalf of the complainant, and being first duly 
sworn, deposes and says : 

Direct examination. 

By Mr. Stewart : 

Q. Will you please state your name, age, occupation and place of 
business? A. Whitefield McKinlay; 45 years of age; real estate 
broker with mv office at 936 F street, northwest, in this city. 

Q. How long have you been engaged in the real estate business 
in the District of Columbia? A. For about fifteen years. 

Q. Are you acquainted with the west half of lot 7 in square 80 in 
the city of Washington, D. C.? A. I am, quite well; I have had 
charge of the adjoining property for many years. 

Q. Do you know what are the dimensions of the west half 

75 of lot 7 in square SO? A. Speaking from memory it is about 

47 feet front with a considerable depth. 

Q. You do not know it exactly ? A. No. I had not looked at the 
plat book recently to see. I know it is a very deep lot. 

Q. How many houses are on it? A. One frame house. 

Q. Assuming that there are twelve separate and distinct interests 
in this property, tell us what you would sav as to dividing it up in 
kind ? 

Mr. Keigwin : The question is objected to because it assumes 
that there are twelve interests in the property which is not proved 
aud which is contrary to the proof already made. 

A. The only way that I see it could be done would be by a sale 
of the property, private or public, and the proceeds divided. 

Q. What would be your answer if, instead of there being twelve 
interests in this property, I should say there were eight separate 
interests? 

Mr. Keigwin : Same objection as to the former question. 

A. I should say the same thing. 

Cross-examination. 

By Mr. Keigwin : 

Q. What are the dimensions, approximately, of the house which 
you speak of as being on the lot? 
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76 property it depends upon the character of the buyer; if it 
were bought by a speculator, he would probably allow little 

or nothing for the house; if bought by a party for a home, that 
would be another consideration. But for building purposes, houses 
are not considered of much value—frame houses—as a rule. 

Q. I-Iow much do you think this house would sell for? 

Mr. Stewakt : Objected to as immaterial. 

A. An allowance of from $700 to $1000 might be made for it. 

Q. Between what streets are these premises situated ? A. On F 
street. 

Q. Northwest? A. Yes. 

Q. Between what streets ? A. Twenty-first and Twenty-second 
streets. If I remember arightlv it was a house formerly owned by 
Mr. Butler; and the adjoining house on the east is owned by Mr. 
Bradford. 

Q. How do you know it was owned by Mr. Butler ? A. Because 
I was associated with a lawyer, Mr. James H. Smith, who represented 
Mr. Butler, and it was through him that I learned it was Mr. Butler’s 
property. 

Q. Did you collect the rents in Mr. Butler’s lifetime? 

Mr. Stewart: Objected to as immaterial. 

A. No. 

77 Redirect. 

Bv Mr. Stewart : 

%/ 

Q. Did I understand you to say that you had looked at the plat- 
book and from that you had your idea as to the frontage of this lot? 
A. No. I had not looked at the platbook or the lot for some time. 
I only carried the dimensions in my mind. I know that the Brad¬ 
ford lot adjoining it is about the same dimensions, the frontage is 
about the same as this, and I have forgotten, exactly, the exact di¬ 
mensions of the lot; but I know it is more than one lot—that is, as 
we figure it. 

Mr. Stewart: I shall have to recall Mr. McKinlay to testify fur¬ 
ther as to the dimensions of this lot after he shall have looked at 
the plat book, which I wish he would do. 

Witness : I can get that now, in a few minutes, by going across 
the street to the title company. 

Mr. Stewart: 1 wish you would. 

Mr. Keigwin : I am willing. 

(Note. —The witness returns and states that this property is No. 
2145 F street, northwest, in this city, being the west half of lot 7, 
square 80, and is 33 feet 5 inches by 128 feet and a fraction, contain¬ 
ing 4601 square feet, improved by a frame house.) 

WHITEFIELD McKINLAY. 

Subscribed and sworn to before me this 16th day of April, 1903. 

ALBERT HARPER, Examiner. 
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7 8 George W. Stickney, being produced as a witness of lawful 
age for and on behalf of the complainant, and being first duly- 

sworn, deposes and says: 

Direct examination. 

By Mr. Stewart : 

Q. Will you please state your name, age, occupation and place of 
business? A. George W. Stickney; 58 years of age; I am in the 
real estate business, with my office at No. 1321 F street, northwest, 
in this city. 

Q. How long have you been engaged in the real estate business? 
A. About thirty years. 

Q. Are you acquainted with the west half of lot 7 square 80 in 
this city ? 

Witness: F street, between 21st and 22nd streets, northwest? 
Mr. Stewart: Yes. 

A. Yes. 

Q. Have you seen that property lately ? A. I have. 

Q. Do you know what the frontage of that lot is? A. Thirty- 
three feet nine inches, I think. 

Q. Do you know how deep it is? A. One hundred and twenty- 
eight feet, I think. 

79 Q. If eight separate and distinct interests are represented 
in that property, what, in your opinion, would be the best 

method of settling those interests? 

Mr. Keigwin : Objected to, because the question assumes that 
there are eight distinct and separate interests in the property, which 
is not proven, and which is contrary to the proof already made. 

A. They would have to be settled by a sale of the property. 

Q. How many building lots do you think could be made out of 
this property; that is, lots available for building purposes ? A. Not 
over two. 

Q. Then, if there were three or four more interests, what would 
you consider the best method of settlement? A. If it had to be 
settled, the only way to settle it would be by a sale of the prop¬ 
erty. 

Q. And divide up the money? A. Well, that is for them to 
settle. 

Mr. Keigwin: No cross-examination. 

GEO. W. STICKNEY. 

Subcsh’bed and sworn to before me this 15th day of April, 1903. 

ALBERT HARPER, Examiner. 
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80 Robert W. Diggs, being produced as a witness of lawful 
age for and on behalf of the complainant, and being first duly 

sworn, deposes and says : 

Direct examination. 

By Mr. Stewart : 

Q. Will you give your name, age, occupation and residence? A. 
My name is Robert W. Diggs ; I am 56 years old; I serve lunches, 
on a lunch couuter push-cart, on the streets; and I live at 346 E 
street, southwest, in this city. 

Q,. What is the name of your mother, Mr. Diggs ? A. Mary Diggs. 
Q. Where is she living now ? A. In Boston, Massachusetts. 

Q. What is the name of her mother? A. Millie. 

Q. Millie what? A. Milling Manning. 

Q. What relation was Millie Manning to Susan Butler and to 
Mary Smith ? 

Mr. Keigwin: Objected to on the ground that it does not appear 
that the witness has any information at all on the subject. 

A. Sister. 

Q. What do you know about Susan Butler, Millie Manning, 

81 and Mary Smith ? 

Mr. Keigwin: Objected to on the ground that it does not appear 
to be material, and because it does not appear that the witness is 
possessed of any information on the subject. 

A. All I know about it is that Millie Manning was the mother of 
my mother; and there were three sisters, Susan Manning, Jennie 
Manuing, and Mary Manning. 

Q. They were the children of whom ? A. Children of Millie 
Manning. 

Q. Do you know who were the children of Susan Butler? 

Mr. Keigwin : Same objection. 

A. The children of Susan Butler were three boys, George, Rogers, 
and Russel; and there were three girls, Annie, Julia and Bettie. 

Q. Where are they now ? A. They are all dead. 

Q. Did they leave any children? A. No children to my knowl¬ 
edge. 

Q. What relation were they to you? A. Cousins. 

Q. Where is Jennie'Manning? A. She is dead. 

-Q. Do you know whom she married ? A, She married a Diggs. 
Q. Did she have any children? A. She had five children, Alice, 
Arthur, Eddie, George, and Katie ; I believe that is all; five. 

82 Q. Are they living or dead ? A. They are living. 

Q. What do you know about Susan Manning—whom did 
she marry? A. Her married name first was Cosey. 

Q. Did she have any children ? A. Yes, she had children: Annie> 
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.Mag, Lewis, AT, Jennie, and Maria; Maria is living in New York, 
married ; and Jennie is dead. They are all living except the one I 
have mentioned, to my knowledge. 

Q. Did she have a child by the name of Moses? A. Moses 
Oosey—yes; he is in Baltimore; it has been so long since I saw him 
.that I had forgotten him. 

Q. Whom do you mean by Al ? A. A1 Oosey. 

Q. Do you mean Alfred Oosey? A. Yes. We called him A1 for 
short. 

Q,. Margaret Oosey; do you know whether or not she married ? 
A. She got married, but she is dead; she married a man named 
Sam Diggs. 

Q. Did they have any children ? A. They had two children liv¬ 
ing. One’s marriage name is Alice Sims; and her name was Diggs 
before she was married. She lives in the country somewhere; and 
then there was George Diggs. 

Witness : Did I mention the name of Annie Cook ? She 

83 lives in the country, too. 

Mr. Stewart: You mentioned the name of Annie Oosey. 
Witness: She married a man bv the name of Cook. She lives 
up in Maryland, here, I do not know exactly where. 

Q. Do you know whether Margaret Oosey has a child named 
Helen Diggs? 

Mr. Keigwin: Objected to as leading. 

A. She did have a girl named Helen, but I do not know whether 
she is living or dead. 

Q. What is the name of Helen’s brother? A. Let me see, now— 
Helen—I have forgot that part- 

Mr. Stewart (interposing): Never mind. 

Q. Now, take up Mary Smith ; do you know whom she married? 
Witness: Do you mean the Smith family who is dead, or the 
Smith family living now? 

Mr. Stewart: I mean Mary Smith, the sister of Millie Smith and 
of Susan Smith. 

A. She married a man named Shermonte Smith. 

Q. Is she living or dead? A. She is dead. 

Q. What are the names of her children? A. Moses Smith and 
Jennie Smith. 

Q. Whore is Moses Smith ? A. He is dead. 

84 Q. Did lie leave any children ? A. He left three boys, 

Arthur, Willie and Moses; and three girls- 

Q. What are their names? A. Rebecca, Dora and Josephine. 

Q. Can you state whether or not Jennie Smith, the daughter of 
Marv Smith, was married, and to whom? A. She married Slier- 
monte Lewis. 

Q. What are the names of her children? A. She had two sons, 
Harry and Shermonte; and two daughters, Susan and Maggie. 
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Q,. Wluit is the name of their father? A. Shermonte Smith—no, 
Shermonte Lewis—no, Archie Lewis. I am getting that Shermonte 
in my head ; it is Archie Lewis. 

Q. Whom did Archie Lewis marry? A. He married Jennie 
Smith, the daughter of Mary Smith. 

Q. You said a moment ago that Jennie Smith married Shermonte 
Smith? A. That was the old lady—she married Shermonte Smith. 

Q,. That is the first Mary Smith ? A. Yes. 

Q. What became of the interest of your mother in the property 
in controversy here? A. She told me that she had sold it to a man 
by the name of Fitts. 

Mr. Keigwin: Answer objected to on the ground that it is 

85 appears to be mere hearsay. 

Q. How long have you been knowing this property ? A. Since 
1865. 

Q. Give us the location of it? A. On F between 21st and 22nd 
streets, northwest, No. 2145; I used to live there during the war. 

Q,. Who has had this property all the time since you have known 
it? A. Well, when I first went there Mrs. Butler occupied the 
house, herself and her family; all the girls; the boys were not here 
at the time. Since that time a man named Archie Lewis took 
charge of it after the Butler family vacated, and he had it in his 
possession a good many years; then George came on and things did 
not suit him and he took it out of Archie Lewis’s hands; and then 
Harry Smith fell agent for it; and after Harry Smith the next I 
find out had charge of it was Moses Smith who took charge of the 
property during the time it was offered for sale for taxes- 

Mr. Keigwin (interposing): Which Moses Smith; the father or 
the son ? 

Witness: The old man : the father; he is dead; he saw it in the 
newspapers; and he and I got together and argued it and arranged 
how to pay the back taxes. He saw it advertised in the papers and 
went up to see the heirs to get them to come forward ; and, of course, 
he came forward and put my mother’s claim in and his as the only 
legal heirs living. 

86 Q. Now, do you remember about an attempted sale that 
was to be made of this property about 1890 or 1891 ? 

Mr. Keigwin : Objected to as immaterial. 

A. Well, now, it was soinewheres along there as near as I can get 
at it; I do not know exactly, but I think it was along in 1891 or 
1892. 

Q. Was that the time the advertisement was made for the heirs? 
A. That was the time Moses Smith took possession, at the time it 
was advertised for the heirs to come forward, as the property would 
be sold for taxes—to come forward and take charge and pay the 
back taxes. 

Q. Do you know where George Augustus Butler died ? 
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Witness: George Augustus Butler? 

Mr. Stewart : Yes. 

A. 1 disremember whether he died in New York or not, or died 
on his way out to China after he was gone; I know he died on his 
way going to China, where he came from. 

Mr. Stewart : I am through with the witness. But I object to 
Mr. Keigwin cross-examining the witness because he does not appear 
as attorney of record in this cause. 

Cross-examination. 

By Mr. Keigwin : 

Q. Who is your mother ? A. Mary Diggs. 

87 Q. She lives in Boston ? A. Yes. 

Q. And who was her mother ? A. Millie Diggs. 

Q. And about how old is your mother now ? A. I think she was 
on the 22nd of last month 82 years old. 

Q. Then, your grandmother was Mary Diggs? A. My mother 
was Mary Diggs. 

Q. Your grandmother was who? A. Millie Diggs. 

Q. What was her other name ? A. Millie Manning. 

Mr. Stewart : I wish the examiner to note upon his record that 
Mr. Charles W. Fitts, the attorney of record in this cause, has just 
put in an appearance, and I desire that he cross-examine the witness 
instead of Mr. Keigwin. 

Mr. Keigwin : I shall continue the cross-examination. 

Q. What was the maiden-name of your grandmother ? A. I have 
heard it, but I forget. 

Mr. Stewart : It may be, Mr. Keigwin, that the witness does not 
understand the expression “ maiden-name.” 

Q. What was the name of your grandmother before she died ? 
A. I have heard it, but I forget. 

Q. Did you ever see your grandmother ? A. No. 

Q. Do you know when she died. A. No; I have heard, but I 
forget. 

88 Q. Did she die before or after you were born ? A. I could 
not answer that question because I do not know. 

Q. She was a colored woman ? A. So far as I know, she was. 

Q. You don’t know whether she was free or bond? 

Mr. Stewart : Objected to as not being responsive to the examina¬ 
tion-in-chief. 

A. I believe she was a free woman ; I believe thev were all born 
free. 

Q. You do not know whether she was free or bond? 

Mr. Stewart : Same objection. 


_ 
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A. I do not know. 

Q. Do j r ou know where she lived ? A. I do not know where she 
lived, because I did not know mv grandmother. I was born in 
Maryland, and I heard that these folks mostly, except Mrs. Butler, 
were dead, before I came here to Washington. 

Q. Was your mother born free ? 

Mr. Stewart : Same objection. 

A. She was born free, but she was carried into capture. 

Q. Then, your mother became free at the time of the emancipa¬ 
tion in I860—something? A. Yes. 

Q. You say your mother had how many sisters? A. Three. 

Q,. Who were they? A. Susan Manning, Jennie Manning 

89 and Mary Manning. 

Q,. Whom did Jennie Manning marry ? A. She married 

a Diggs. 

Q. Then, your mother and sister both married a Diggs ? A. 
Yes. 

Q. Did you ever know Mr. Diggs, who became your uncle by 
marriage with Jennie Manning ? A. Yes. 

Q. Do you know his children? A. Yes. 

Q. Where do they live? A. Both on one place in Maryland— 
Graham’s place—not a stone’s throw apart on a farm. His name was 
Dick Diggs, and my father’s name was Charles Diggs. 

Q. How was Millie Manning, your grandmother, related to Mary 
Smith ? A. They were sisters. 

Q. How do you know? A. I was told that. 

Q. Who told you so ? A. My mother. 

Q. How was Millie Manning related to Susan Smith? 

Witness : Susan Smith ? 

Mr. Keigwin : Yes. 

A. I do not remember Susan Smith; I remember Mary 
Smith. 

90 Q. You have testified that you were a cousin of Susan But¬ 
ler ? A. Yes. 

Q. How do you know that? A. They told me. 

Q. Who told you? A. My mother. We all lived in the same 
house during the war when we came from the country here. 

Q. Who were the children of Mary Smith? A. Jennie Lewis— 
she was Jennie Smith at that time, before she was married, and 
Moses Smith. 

Q. Moses Smith is dead ? A. Yes, and Jennie is dead. 

Q. You knew George Augustus Butler in his lifetime? A. Yes; 
but I never saw George Augustus Butler in my life to know him, 
because he was in China when I came here. 

Q. Do you know whether or not he was married ? A. No, I do 
not know. 

Q. Do you know whether or not he left any children? A. I do 
not know. 
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Q. Did you know Russel. Butler, Bettie Butler and Annie Butler? 
A. I knew none of the boys, only the girls. 

Q. Do you know whether Russel was married or not? A. I do 
not know. All the boys went away from here before the war. 

91 Q. Do you know whether the girls were married or not ? 
A. No. 

Q. Do you mean that you do not know, or that they were not 
married? A. They were not, to my knowledge. Julia was married ; 
she married a man by the name of Morris. 

Q. Did she have any children ? A. No children. 

Q. Do you know that they had no children ? A. Yes, sir. I was 
at the wedding. I knew the man. 

Q. You have mentioned that the property in this case was adver¬ 
tised for taxes ? A. Yes. 

Q. How do you know that ? A. Because cousin Moses Smith told 
me after lie got possession. 

Q. You never saw the advertisement? A. No. 

Q. You do not know of your own knowledge that it was adver¬ 
tised for taxes ? A. No. 

Q. Is this man whom you call cousin Moses Smith the Moses 
Smith who is now dead? A. Yes. 

Q. And the father of the Moses Smith and the other children who 
are parties to this cause? 

92 Witness: Repeat that please—I did not understand. 

Q. (Repeated.) Is this man you call Moses Smith the Moses 
Smith who is now dead, and is he the father of the Moses Smith 
and the other infant children who are parties to this cause? A. 
The father of Moses Smith, Arthur Smith and Rebecca Smith ; he 
was the father of those children—so far as I know. 

ROBERT DIGGS. 

Subscribed and sworn to before me this loth day of April, 1903. 

ALBERT HARPER, Examiner. 

(Adjourned to April 18, 1903, Saturday, 1 o’clock p. m. at No. 
1820 T street, northwest, Washington, D. C.j 
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93 No. 1820 T Street Northwest, Washington, D. 0., 

April 18,1903—Saturday, 1 o’clock p. m. 

Met pursuant to adjournment. 

Appearances: Charles W. Fitts and Charles A. Keigwin, solicit¬ 
ors for the defendants: Joseph H. Stewart, Esq., solicitor for the 
complainant; also the examiner; 

And Lucy Ingram, who being produced as a witness of lawful 
age for and on behalf of the complainant and being first duly sworn, 
deposes and says: 

Direct examination. 

By Mr. Stewart: 

Q. Will you state your name, age and residence? A. Lucy In * 
gram; I am 80 years old ; and I live at this place No. 1,820 T street, 
northwest, in this city. 

Q. Did you know Susan Smith, Millie Smith and Mary Smith ? 
A. Yes, they were sisters, that you speak of; and there was another 
sister. 

Q. Was there another sister named Margaret ? A. Yes. 

Q. How well acquainted were you with them ? A. They were 
relatives of mine. Their mother was my mother’s sister. 

Q. How well acquainted were you with them—how often did you 
meet them ? A. All the time, from childhood ; we played and grew 
up together. 

94 Q. You were all children together? A. Yes. 

Q. What became of Margaret Smith ? A. She died. 

Q. Do you know whether or not Margaret Smith had a child ? 
A. She had one that died—a baby. 

Q. What was the name of the man whom Susan Smith married ? 
A. He was the one who built the house ; his name was Henry But¬ 
ler; he went by the name of Henry H. Butler. 

Q. Did you know the names of their children ? A. Yes. They 
had three sons; George, Russel and Rogers. And the names of the 
daughters were, Anna, Julia, Margaret and Betty. 

Q. Do you know whether any of them were married ? A. None 
married but Julia, and after her marriage very shortly she died ; 
they all died with consumption. 

Q. How about George? 

Witness: George Butler? 

Mr. Stewart: Yes. 

A. The one who is now selling the property—he is dead ; he went 
away with a gentleman to China. He waited on him ; and he 
loved him so that he begged his parents to let him go with him. 
And he never came back but once. 

Q. Whom did Millie Smith marry? A. She married Smith—I 
mean Manning. Mary was the oldest sister and she married a man 
named Smith. 
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95 Q. What children did Millie Manning have ? A. Mary, 
Susan and Jennie; there were more than them, but they all 

died small. 

Q. Do you know whom Mai*}' Manning, daughter of Millie Man¬ 
ning, married ? 

Witness: Whom Mary Manning married? 

— Stewart: Yes. 

Q. She married a man named Charles Diggs. 

Q. Do you know where she is now? A. She is now in Boston. 

Q. What became of Charles Diggs? A. He died. 

Q. Whom did Jennie Manning marry? A. She was a sister of 
Mary Manning. I was r.ot familiar with the gentleman she mar¬ 
ried; she was not here when she married him, and I did not know 
him. 

Q. Whom did Susan Manning marry? A. She married a man 
by the name of Cosey and after his death she married a man by the 
name of House. 

Q. Do you know any of the children of Jennie Manning ? A. 
Alice and Kate- 

Q. (Interposing.) Do you know their second name? A. There 
were two girls. Aud then she had sons; this son that got this case 
up, Edward ; and then there were two more sons, Edward’s broth¬ 
ers, but they are actually out of my mind now. I knew 

96 them, but what their names are now I could not tell you. 

Q. Do you know the children of Susan Manning, who 
married Cosev ? 

Witness : You speak of her children ? 

—. -. A. Well, now, I have seen them, but they are not here. 

They went away and staid away; they were not here so much as 
the others were whom I knew so well. 

Q. Can you recall the names of the children of Susan Cosev who 
was Susan Manning. A. No, because they were not here. 

Q. Have any of the children of these people called to see you at 
any time? A. Yes, they have called to see me a little. 

Q. Do you know whether any of the children of Susan Cosey, 
who was Susan Manning, came to see you? A. You could inquire 
from Edward, I think he could tell you; he is the one who has 
this case up, Edward the tailor,. 

Q. I asked you if any of the children of Susan Cosey, who was 
Susan Manning, have ever been to see you? A. Yes, they have 
been to see me. 

Q. Can you remember the names of any of them? A. No, I can¬ 
not, because they went away. 

Q. Do you know where they live? A. They went away and lived 
in service and are working; but their mother that I speak of I knew 
her well. 

Q. Take up the children of Mary Smith—the one who 

97 married Smith- A. (Interposing.) Jennie, Moses, and 

one baby that died. Moses and Jennie are both dead now. 
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Q. What is the name of the man who married Jennie Smith ? 
A. Archie Lewis. 

Q. Do you know their children ? A. Yes. 

Q. What are their names ? A. One of them is a great artist, Mrs. 
Hutchins; she writes in the high school here. 

Q. You mean in the colored school? A. Yes. Her name is 
Susan, and her sister’s name is Maggie. And the boys are Henry, 
or Harry, and Sliermonte. 

Q. Take up the children of Moses Smith. Do you know the 
names of his children ? A. Josephine and Dora. Those two. And 
the third one, I know her name, but it is out of ray mind at present 
and I cannot recall it, but I knew them ; Moses was one son’s name 
and Arthur was the other. Three boys and three girls. 

Q. Did j'ou ever hear of the name of Hunster ? 

Witness: You mean the writer’s name in the school? 

Mr. Stewart: Did you ever hear that name? 

Witness: Hunster? 

Mr. Stewart: Yes. 

A. Yes. 

Q,. What do you know about it ? A. I know he is a writer in the 
free schools. 

98 Q. Is he married to Susan ? 

A. Witness: Which Susan? 

Mr. Stewart: The daughter of Jennie and Archie Lewis. 

A. He married Susan, one of the girls ; I told you all of Archie 
Lewis’s children. 

Q. You said a while ago it was Mrs. Hutchinson? A. Yes, be¬ 
cause I could not recall his name. I never did know his name 
much, but I know him and I know her; I know one thing, that he 
is a splendid writer- 

Q. (Interposing.) In the schools here ? A. Yes. 

Q. How loug have you been knowing this property in question 
here? A. Ever since I was a child, and I am now eighty years old ; 
I know when he first bought it—the ground, and I know when he 
was fixing it up, as I was up there playing around ; he built it him¬ 
self, he built the old house out. He was a carpenter. 

Q. Do you know who has the property now ? A. No, I do not 
know who is holding it now. 

Q. Who was holding it the last time you heard about it? A. 
Moses Smith seemed to have the most to say. Moses Smith is 
dead. 

Mr. Stewart: Now, Mr. Fitts, you can cross-examine. 

Mr. Fitts: The cross-examination will be conducted by Mr. 
Keigwin. 

99 Mr. Stewart: I object to Mr. Keigwin, inasmuch as he is 
not the attorney of record in this cause, conducting a cross- 

examination. 
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Cross-examination. 

By Mr. Keigwin : 

Q. In what year were you born? A. I cannot tell. I am eighty 
years old. 

Q. How do you know that you are eighty years old ? A. Well, 
my birthday was put down with the rest of them. 

Q. Where were you born ? A. Herein Washington. 

Q. Who was vour father? A. Jess Williams. 

Q. Who was your mother? A. Susau Williams. 

Q. What was her maiden-name ? A. Susau Wallace, before she 
was married. 

Q. These persons are all colored people ? A. Yes. 

Q. Were they bond or free? A. Slaves. 

Q. Were you born bond or free ? A. I was born a slave. 

Q. When were you free? A. My husband bought me from the 
folks. 

Q. When? A. When I was a maiden, before I married him. 

100 Q. How old were you then? A. At the time I was bought 
I was about seventeen years old—I was quite young. 

Q. Who was the mother of Susan Smith, Millie Smith, and Mary 
Smith? A. Her name was Annie Smith. She was a slave herself. 

Q. Was she born bond or free? A. A slave. 

Q. And these three girls? A. She, and, of course, these girls. 

Q. Now, do you know when and how they became free ? A. I do 
not know. I suppose by death, perhaps; she died. 

Q. Were these three sisters born here ? A. Yes, they were bom 
here. 

Q. Do you know when Susan Smith was born ? A. I do not 
know. She was much older than I was. 

Q. How much older than you was she? A. Well, she was a 
woman when I was a little girl. 

Q. Was she married when you were a little girl? A. Yes, she 
was married then. Susan was married to this Mr. Butler who built 
that place. 

Q. Was Millie Smith older or younger than you? A. I was 
younger than any of them, Susan, or Millie, or Mary, or Margaret. 

Q. Which was the youngest of these three girls? A. Susan But¬ 
ler. She was the youngest of all of them. 

101 Q. They were all much older than you? A. Yes. 

Q. How much older—twenty years? A. I guess so, be¬ 
cause I was a small girl when Susau was married. She was the 
youngest daughter and she married Henry Butler. 

Mr. Keigwin : We reserve the right to further cross-examine this 
witness, if we find it necessary or desirable, after we shall have read 
her testimony when it is transcribed. 

Mr. Stewart: I object to that, and request counsel to complete 
their cross-examination of this witness now. 


. . .ii mu u w n trnmmmm 




54 


MUSICS SMITH, JUNIOR, VS. ALFRED B. OOSEY. 


Mr. Keigwin : Weinsisfc upon our reservation of the further cross- 
examination of this witness, if we shall deem it necessary or desir¬ 
able, after reading over her testimony when it is reduced to type¬ 
writing. 


Redirect. 

By Mr. Stewart : 

Q. I will ask you, Mrs. Ingram, whether or not you knew any¬ 
body by the name of Alfred B. Oosey ? A. Yes. That is one of 
Susan’s sons; she married Cosey. 

Q. Which Susan do you mean? A. The sou of Jennie; some re¬ 
lation to the tailor—Alfred, he is; Edward Kent is the tailor. 

Q. Do you mean Susan Manning? 

Mr. Keigwin: Objected to as leading. 

A. Yes. 


Mr. Keigwin : I announce again that we reserve further 
102 cross-examination of this witness, if we shall find it necessary 
or desirable, after we shall have read her testimony already 
given when it is written out. 

Mr. Stewart: I object to that for the reason that counsel are here 
present; the witness having testified in chief and on cross-examina¬ 
tion, and there is no excuse for postponing any further cross-exam¬ 
ination, especially as the witness is an aged woman and apparently 
tired. 

Mr. Fitts: That is the reasou we do not want to examine her any 
further to-dav. 

Mr. Stewart : Unless it is agreed that the witness shall be allowed 
to testify again in chief, and the time of her further examination be 
fixed within the next three or four days, I object to postponement 
of any further cross-examination, otherwise, if such agreement is 
made, I will withdraw my objection. What do you have to say to 
that Mr. Keigwin ? 

Mr. Keigwin: We have nothing to say. We just wish to make 
the reservation, not knowing that we shall have any further cross- 
examination of this witness until after her testimony given to-day 

shall be written out and we have an opportunity to read it. 

her 

LUCY x INGRAM. 


Witness: 

THOMAS H. INGRAM. 


mark. 


Subscribed and sworn to before me this 18th day of April, 1903.. 

ALBERT HARPER, Examiner . 

(Adjourned.) 
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103 April 23,1903—Thursday, 10 o’clock a. m. 

Met pursuant to agreement. 

Appearances: Joseph H. Stewart, Esq., solicitor for the complain¬ 
ant, who is present; Charles A. Keigwin, Esq., of solicitors for the 
defendants; and also the examiner. 

Whereupon: 

Mr. Keigwin : I think it proper to state that Mr. Fitts is unable 
to be present this morning, by reason of other engagements; that he 
has objected to the taking of this testimony except upon two days’ 
notice, and that we are met this morning upon the consent of Mr. 
Fitts that this testimony shall be taken provided I appear and repre¬ 
sent the defendant; and that I have, out of a desire to accommodate 
Mr. Cosey, who is present in this city from a distance, consented to 
the taking of the testimony waiving any further notice than such as 
I have had. 

Mr. Stewart: You may add to your record, Mr. Examiner, that 
the witness, Alfred B. Cosey, is compelled to return to his home in 
Newark, New Jersey, immediately after he shall have testified fur¬ 
ther this morning. 


And, thereupon, Alfred B. Cosey further deposes and says, on 
behalf of himself as the complainant, being recalled for 

Redirect examination. 

By Mr. Stewart : 

Q. You have heretofore stated, Mr. Cosey, on cross-exam- 
104 ination by Mr. Keigwin, as to the purpose of the purchase of 
this tax-title by Moses Smith; will you please explain how 
that’title was purchased? 

Mr. Keigwin: Objected toon the ground that the question is in¬ 
complete, the first part of it not making complete sense; and, sec¬ 
ondly, that the matter was not gone into in chief. 

Mr. Stewart: You went into it on your cross-examination. 

Mr. Keigwin : You have not stated what the witness answered to 
that question. 

Mr. Stewart: At the top of page 29 of the testimony, in answer 
to a question by Mr. Keigwin as to the tax title purchased by Moses 
Smith, you say, Mr. Cosey, “ in the presence of Mr. Stewart and I, at 
the depot here, that he himself bought it—that he would buy it and 
did buy it, not for the benefit of any, but for the benefit of all the 
heirs distinctly,” etc. 

Witness: You mean the property in question here? 

Mr. Stewart: Yes. 

Mr. Keigwin : That is objected to on the further ground that it 
relates to a tax-title, the deed not being in evidence, and calls for 
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statements made by Moses Smith who is now dead, and which state¬ 
ments, if repeated, would be only hearsay. 

A. Moses Smith told me- 

Mr. Keigwin (interposing): Which Moses Smith ? 

Witness: Moses Smith, Senior. 

105 Mr. Keigwin: The father? 

Witness : Yes. I never had any conversation with Moses 
Smith, Junior ; I know him, but I uever had any conversation with 
him about the property until after the death of his father. Moses 
Smith, Senior, told me, at the Pennsylvania Railroad station, in the 
presence of Mr. Stewart, that he purchased the property himself, 
naming the property—not knowing the number of the lot, he said 
the property on F street formerly belonging to Susan Butler that 
was turned over to him by George Augustus Butler, stating that he 
acquired it after Archie Lewis had surrendered it. He said, “ I 
bought it for all the heirs, to save it for all the heirs, and T have 
told Robert Diggs and his mother, who is fully familiar with the 
situation”—“ Aunt Mary ” he said—he further advised me to hurry 
up and settle the matter as he was getting old; a number of times 
he told me that. He knew that there would be a fight about it, 
should he die before the matter was settled; that his interest was 
only for all the heirs. 

Q. Did he know about the pendency of the suit of Hanna vs. The 
Estate of Butler? A. Yes, he discussed it; and he said ho would 
like for me or somebody, some one of the heirs, to raise money to 
assist in fighting this matter; and he further stated that it would 
be best for us to get together- 

Mr. Stewart (interposing): That will do. 

Witness: You, Mr. Stewart, were there and heard what 

106 he said. 

A. (Continuing:) He said he had collected the rents,issues 
and profits, that he had made repairs on the house, and that he slept 
there himself to save the house for the heirs. He said, “ My only 
purpose was to save the property for the benefit of the heirs.” 

M. Stewart: I wish to put in evidence the certified copy of the 
tax deed. 

Mr. Keigwin : What tax deed ? 

Mr. Stewart: From Marshall to Moses Smith. 

Mr. Keigwin : If that tax deed is put in evidence it will overcome 
my objection respecting the tax deed not being produced. 

Mr. Stewart: Yes. 

Mr. Keigwin : 1 should like to have Mr. Cosey or somebodj’’ testify 
about that tax deed ; and, perhaps, if you are going to put it in evi¬ 
dence, we can consider it as being in evidence now, and I will ex¬ 
amine Mr. Cosey about it at this time. 

Mr. Stewart : Verv well. 

1/ 
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Recross-examination. 

Ry Mr. Keigwin : 

Q. When was this conversation in wliich Moses Smith, Senior, 
now deceased, told you that lie had bought the property in contro¬ 
versy here? A. Ir was sometime in the year ’98. 

107 Q. In ’98 ? A. Yes, 1898. 

Q. Are you sure it was as early as 1898? A. I am positive 
it was in 1S98, because I left here in 1899; I graduated in June, 
1899, and went home. 

Q. Where did this conversation take place? A. At the Pennsyl¬ 
vania Railroad station, the Union station, here, 6th and B streets, 
northwest, I think it is, in this city. 

Q. How did the conversation come around? A, The old man 
sent for me. That was the third time he had sent for me. 

Q. How did he know you V A. He had been told about me a 
number of times. I had inquired through Robert Diggs about him. 
Robert Diggs and I had hunted for him, and X told Robert to see 
him; and he told Robert that he wanted to see me and for me to 
come and see him. I called to see him once at the hack stand at 
Seventh street—this was prior to my seeing him at the depot; we 
had a short conversation then, when someone called his carriage and 
he told me lie would see me again. He then sent for me, and 1 went 
to the depot with Mr. Stewart with whonoi I had some other business 
at the same time. 

Q. This was in the summer of 1898? A. I disremember whether 
it was in the summer or the fall of 1898. 

Q. Had you known Moses Smith, Senior, prior to that time? A. 

I had known him, that he was a relative of mine, for years, 

108 but I had never seen him. 

Q. You were not personally acquainted with him? A. No. 

Q. Until you were brought into acquaintance with him through 
this suit? A. Yes. 

Q. Were you acquainted with his family at that time? A. I 
knew his family sometime before ; Arthur St. A. Smith, and the two 
young ladies, and also young Moses Smith. 

Q, Plow long before had you known them ? A. I suppose some 
six or seven years. 

Q. You have known them personally? A. Only to speak to 
them. I knew they were my relatives. 

Q. Did you visit them at their house? A. No; I never called at 
the houses of any of my relatives, except that of Robert Diggs. 

Q. You called at Archie Lewis’ house? A. Only when sent for. 
Shermonte Lewis has sent for me, but I have not been to see him, 
although Mr. Stewart insisted upon my going to see him yesterday. 

I have always been distant. 

Q, At this conversation in 189S, did Moses Smith, Senior, tell you 
how he came to buy the property ? A. Yes ; he did. 

8—1546a 
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Q. What did lie say ? A. He said that a Mr. Slater, 1 

109 think his name is, I am positive that was the name, had 
bought the property at a tax-sale, and that it had remained a 

sufficient length of time for him to acquire a deed to it. This in¬ 
formation had been conveyed to Moses Smith, Senior, from Mr. 
Stewart, I think, through Mr. Fitts—I am sure that he got it through 
that channel; it appears that Mr. Stewart told Mr. Fitts, and Mr. 
Fitts conveyed the idea to Moses Smith, Senior, and then he to me 
in talking about it. 

Q. Well, that does not explain what Moses Smith, Senior, said to 
you- A. (Interposing.) Moses Smith, Senior, said: I under¬ 

stand there is a tax-title, or something, and that will bring about a 
further difficulty than the case against us”—Hanna at that time 
had a case against the property—“ and it was necessary for us to do 
what we can to clear that matter up. What will you do about 
that? ” he said, and I said “ I will pay my pro rata share ; ” he said, 
“ Very well, if you pay jmur pro rata share I will see that the prop¬ 
erty is secured at such times as you are ready, or, if you are not 
ready, I will take it out of the rents, issues and profits’’--the old 
man, the father, had been collecting the rents for years since Archie 
Lewis gave up the property. And we had another conference—not 
conference—but a correspondence with him, in which I wrote him 
a letter—I understand that letter has been seen; the letter was car¬ 
ried to Mr. Fitts. I wrote the letter to Moses Smith, Senior- 

110 Mr. Keigwin (interposing): That is objected to unless the 
letter is produced. 

A. (Continuing:) And I also wrote a letter to Moses Smith, Junior, 
after the death of his father; the first letter I refer to is the one 
written to Moses Smith, Senior. 

Q. What did you say in those letters? A. I told him in that let¬ 
ter that I was willing "to pay my pro rata share. There were two 
suggestions he presented for me to accept; one was, of his own sug¬ 
gestion, that he would pay for the property, and, when it was settled, 
he could take his share out at that time- 

Q. (Interposing.) Where were those letters written? A. I do not 
remember. Mr. Fitts has the letters. 

Q. Can you approximate the time ? A. I think it was the latter 
part of 1898. I am sure it was the latter part of 1898 ; it was not 
1899,1 know. 

Q. Whom did Moses Smith, Senior, say had bought this property? 
A. Moses Smith, Senior, told me that a man named Slater either 
here or had some connection here—he had bought the property 
from Slater—he had bought the property from this man—no, pardon 
me about that; one minute ;—the matter as I understand it now is 
different; Slater is not the man ; Slater is the man in the prior suit, 
the man in the suit of Hanna. The man now in question is Mar¬ 
shall, who at that time had something to doatthe Northern Liberty 
market here; Marshall was the man and not Slater. 
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111 Q. You are telling the facts as you now understand them 
to be? A. No, but as I understood them to be at that time. 

Q. My question is not what you understood, but what Moses 
Smith, Senior, said. A. That is what I mean ; Moses Smith, Senior, 
said that a man named Marshall, and not this other gentleman- 

Q,, (Interposing.) He told you at this interview in 1898 that he 
had bought this tax-title from Marshall? A. Yes, sir; Marshall 
was the man. 189S?—Let me see; wait a moment. I may have 
those dates mixed. I left here in 1S99; it was in 1899. The way 
I got that mixed was I mixed Slater, who was in the former suit, 
with Marshall, who is in this suit. 

Q. There were two interviews with Moses Smith, Senior, that \ r ou 
had? A. There were more than two. 

Q. At one of those interviews he said he had bought the property 
from Slater? A. The one with Slater was about the judgment the 
company had against the property, or against the heirs, at that time. 
It was not Hanna, but it was Russell & Company. That is the con¬ 
versation with Moses Smith, Senior, about Slater. 

Q.. Did you ever see Mr. Jolin G. Slater ? A. I think I did. 

112 Q. Do you know him personally ? A. No, but I did see 
Mr. Slater. 

Q. Then, as I understand you, the first conversation with Moses 

Smith, Senior, in 1898, related to a certain judgment- A. 

(Iuterposing.) Yes. 

Q. (Continuing:) That Russell & Company had against this prop¬ 
erty ? A. That is it. 

Q. And the second conversation you had with Moses Smith, Senior, 
in 1899, related to a tax deed held by Mr. Marshall ? A. That is it. 

Q. Did Moses Smith, Senior, tell you that Russell & Company had 
a judgment against the property? A. He did ; and I further saw 
the judgment, which was sold to Slater. 

Q. Did you verify that statement by an examination of the rec¬ 
ords? A. No, but by seeing the gentleman who was supposed or 
did buy and told me he had bought the judgment. 

Q. Who was he ? A. Slater. Slater had two sons. I then tried 
to buy the judgment, and I found that they had it; they were in a 
red building over here on Louisiana avenue. 

Q. Did you verify the statement made by Moses Smith, Senior, in 
1S99, that he had bought a tax-title from Marshall? A. I did. _ 

Q. You found it to be true,- A. (Interposing.) By a certified 

copy from the record. 

113 Q. (Continuing :) That the title was then in Moses Smith? 
A. Yes, in Moses Smith, Senior. 

Q. Does the record show it in Moses Smith, Senior ? A. The rec¬ 
ord showed it in Moses Smith. 

Q. Do you know the date of that deed ? A. I do not; but it was 
in the year 1899, to the best of my recollection. 

Mr. Stewart: We will have a certified copy of that tax deed 
here and put it in evidence. 
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Q. Ill the year 1898 do you know in whom the title to this prop¬ 
erty was? A. The title was in me, in 1898, because I was one of 
the heirs. 

Q. Do you know Mr. William John Miller, a member of this bar? 
A. I have seen Mr. Miller. 

Q. Are you aware of a decree vesting the title in him, as trustee 
to sell this property, passed in 1S93, or prior thereto? A. I know 
nothing about it. 

Q,. Do you know when that decree was rescinded ? I do not 
know. 

Q. Do you know when the action entitled Hannah, assignee of 
Russell & Co., vs. Butler, was instituted ? A. I do not know. 

Q. Do you know when it was dismissed ? 

114 Witness: Finally dismissed? 

Mr. Keigwin : Yes. 

A. I do not know. 

Q. Then, as I understand, Moses Smith, Senior, told you that he 

had bought a tax-title from Albert Marshall- A. (Interposing.) 

Yes. 

Q. (Continuing:) And that there was a judgment outstanding ? 
A. Not at that same conversation? 

Q. Well, first and last, that there was a judgment outstanding in 
favor of Russell & Co., held by John G. Slater? A. Not in one con¬ 
versation. 

Q. But, first and last, that was the information lie gave you? A. 
Yes. 

Q. And Moses Smith, Senior, further told you that he had bought 
the tax-title ? A. He did. 

Q. But he did not tell you that the title was then outstanding in 
William John Miller by virtue of a decree passed in Hannah vs. 
Butler? A. He did not—possibly he did not know it himself. 

Mr. Keigwin: Well, we will show that he did. 

Witness: I might add at this junctwi that I got my information 
along that line from Archie Lewis? 

Q,. About the tax-title? A. About the judgment. Moses 

115 Smith, Senior, did not give me the information about the de¬ 
cree referred to by Counselor Keigwin ; such information 

was conveyed to me by Archie Lewis, the husband of Jennie Lewis, 
and the father of Shermonte, Henry, Susie and Maggie Lewis, heirs- 
at-law of George Augustus Butler. 

Mr. Keigwin : I object to that answer as not being responsive to 
anything asked on either the direct or cross-examination, and as 
being merely a voluntary statement of the witness as to a matter, 
that is to say, the heirship, concerning which lie is not shown to 
have personal or other legitimate means of information. 

Witness: I have direct and absolute information upon the sub¬ 
ject formerly stated by me. 

Mr. StewA itT : As to what ? 
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Witness: As to the relationship of the aforesaid Lewises to the 
property now in question. 

Q. Do you mean you have information from your mother? A. 
No. I have direct information. That information is acquired not 
only through my mother but from Sherraonte Lewis, Henry Lewis, 
and Susie Lewis Hunster. 

Q. In answer to a question by Mr. Stewart you said that Moses 
Smith, Senior, told you that this property had been turned over to 
him by George Augustus Butler. Were those the words he used ? 
A. I do not think that is my exact statement. 

Q. What did you sav ? A. I said that, after George Au- 

116 gustus Butler took the property from Archie Lewis, and it 
was about to be taken under the judgment, Moses Smith, 

Senior, then took the property and put a tenant therein, and said 
that he did it for the benefit of the heirs. 

Q. My recollection is that you told Mr.Stewart that Moses Smith, 
Senior, said that he did something after the property had been 
turned over to him by George Augustus Butler; was that what you 
meant? A. Repairs is what he said to me. 

Q. It makes no difference, I don’t care what the thing was that was 
done, but how he fixed the time; was it by saying after the property 
had been turned over to him by George Augustus Butler? A. That 
was after the death of George Augustus Butler. 

Q. Then, he did not say that the property had been turned over 
to him by George Augustus Butler? A. I have no recollection of 
making that statement, that it was turned over to him by George 
Augustus Butler; but he did take it after the death of George Au¬ 
gustus Butler. 

Q. He took it from Archie Lewis, and not from George Augustus 
Butler? A. From Archie Lewis. 

Q. Then, as I understand, Archie Lewis was in possession of the 
property after the death of George Augustus Butler? A. No, I do 
not understand it that way. 

Q. Then, how did Moses Smith, Senior, take the property 

117 from Archie Lewis? A. Here is the matter now—George 

Augustus Butler- 

Q. (Interposing.) Excuse me; I do not wish just now your under¬ 
standing of the facts, but the statement of facts as made to you by 
Moses Smith, Senior. A. I shall trv to give you my best recollection 
on the subject; it was a man by the name of Smith, a lawyer, who 
had the property in charge, I think; and the property was taken 
out of Archie Lewis’s hands by George Augustus Butler and given 
to Smith, who was at that time an attorney at law, and Smith col¬ 
lected the rents, issues and profits therefrom, and retained the papers 
while title remained in George Augustus Butler, until something 
happened—I do not know what it was—and Lawyer Smith got out 
somehow,—James Henry Smith, his name is; and then Moses 
Smith, Senior, assumed the responsibility and possession of the 
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property—that is what lie told me. He went through the whole 
thing. 

Q. That is what Moses Smith, Senior, told you? A. Yes, sir; that 
is what Moses Smith, Senior, told me ; and he told me more, that I 
do not wish to put in this record; that is what Archie Lewis told me 
also. I called upon him, and he told me the same thing. 

Q. Did Archie Lewis tell you that Moses Smith,Senior, went into 
possession? A. Yes. 

Q. That he knew that for a fact? A. Yes. 

118 Q. Do you know the facts independently of what Moses 
Smith told you—do you know what happened when George 

Augustus Butler died? 

Witness: Do you mean, of my own knowledge, further than the 
record discloses ? 

Mr. Keigwin : Yes. 

A. I do not know anything further than the records disclose. 

Q. Do you know that the facts were as Moses Smith, Senior, stated 
to you? A. According to the records, yes; and I have copies of the 
papers. 

Q.. Does the record show that Moses Smith, Senior, went into pos¬ 
session ? A. It does, from the tax-title. 

Q. You mean that he had a tax title? A. And further, that he 
did pay, I think it was once or twice, taxes; once, anyhow. 

Q. But the record does not show that Moses Smith, Senior, ever 
went into or maintained any actual, personal, physical possession of 
the property ? A. It does show that. 

Q. The records show that. A. Yes. 

Q. Can you produce that record ? A. The tax-title will give you 
that information. 

Q. That is what you refer to? A. The tax-title will give 

119 you that information. 

Q. You mean the tax deed? A. Yes. 

Q. Does the tax deed show that Moses Smith, Senior, was in pos¬ 
session ? 

Witness : In possession when ? 

Mr. Keiowin i' At any time. 

A. Yes, sir; it does show that he was in possession at some time. 

Q. You will produce that deed here? A. Yes. 

Q. Then, you have no further information or ground for believing 
that Moses Smith, Senior, had actual physical possession than the 
tax deed ? A. Yes, I have Moses Smith’s statement. 

Q. Do you know, of your own personal knowledge, from observa¬ 
tion, that Moses Smith, Senior, was in possession? A. Absolutely, 
I do. 

Q. When did you see him there? A. I saw him there—that is 
to say, he collected the rents, issues and profits, and the property 
was under his jurisdiction, and it was understood he owned the 
property, and lie has to my personal knowledge collected the rents 
issues and profits during his lifetime up until his death. 
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Q. That is what you mean by your own personal knowledge that 
he was in possession ? A. And, further, that the tenants in 

120 the house rented from him. 

Q. How do you know ? A. They told me so. I called, 
there and had an hour’s conversation with them. 

A. You had no other means of knowing than what the tenants 
told you? A. And what Moses Smith, Senior, himself, told me. 

Q. You never saw him collect the rents? A. No. 

Q. Did you ever see Moses Smith, Senior, exercise any personal 
acts of possession over this property ? 

Witness : By ocular demonstration ? 

Mr. Keigwin : Yes. 

A. I never saw him personally, but through his agent I have. 

Mr. Keigwin : I object to the answer so far as it relates to the acts 
of an agent. 

Q.. What agent did you ever see collect the rents for Moses Smith, 
Senior ? 

Mr. Stewart : I object to the prolongation of this cross-examina¬ 
tion, nothing being brought out that is new; it is just a repetition 
of the same matters over and over that Mr. Keigwin has asked two 
or three times about. 

Mr. Keigwin: I have not asked about that. 

A. 1 never saw any agent, but 1 know there was an agent in this 
city who collected the rents. 

Q. What agent? A. I will tell you their names in a min- 

121 ute. (After consulting a note book from his pocket:) Messrs. 
Cnywood & Garrett, 1231 New York avenue, northwest, Wash¬ 
ington, D. 0. The tenant that was in the house then, and is now, is 
Offert, and has been there for at least five years last past, at a 
monthly rental, according to the statement of the tenant and the 
receipt shown me, of $12.50. 

Mr. Keigwin : I object to the statements of the tenant as incom¬ 
petent. 

Q. Do you know when Moses Smith, Senior, died? A. I know 
about the time. 

Q. When ? A. February, 1900. 

Q. How do you know that? A. Because I was invited to attend 
the funeral ? 

Q. By whom ? A. By his relatives, and my relatives here. 

Q. Who? A. Well, particularly by my cousin here present. 

Q. Robert Diggs ? A. Yes. And other friends of mine, who are 
dear friends, and who wrote me about it. 

Q. When was the last time you saw Moses Smith, Senior ? A. 
The last time I saw him was just before I left in 1S99. 

Q. What month in 1899? A. I think it was somewhere in the 
early part of 1899. It was in January, or February, or March—< 
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one of those three months. But I cannot remember the exact 
month. 

122 Q. State the last time you saw him? A. T saw him after 
I graduated, I am sure, and I graduated in June, 1899. I 

saw Moses Smith, Senior, at least twice after that. By Jove ! I be¬ 
lieve—no, I cannot remember the exact month. 

Q,. Did you see him as late as Christmas of 1899? A. No, I did 
not. 

Q. Did you see him as late as Thanksgiving of 1899? A. I do 
not remember. 

Q, And the last time you saw him, whenever it was, he told you 
that he was then in possession of this property and collecting the 
rents? A. He told me that then, and he told me that a number of 
months before then. 

Q. But the last time- A. (Interposing.) The last time—yes. 

Q. (Continuing:) It was in the fall of 1899- A. (Interposing.) 

To the best of ray recollection. 

Q. How long have you known Archie Lewis? 

Mr. Stewart: Objected to us not responsive to the examination- 
in-chief. 

Witness : Personally ? 

Mr. Keigwin: Yes. 

A. Since 1S97. I knew of him during the years before that. I 
might add, on the record here, that I called at the house of Archie 
Lewis when I was quite a boy as early as 1877—yes, I might add, 
the latter part of 1S70 and the first part of 1877, to see Julia 

123 Butler who lived there, and also one of my cousins, Henry, 
his son,—we were members of the same social club. 

Q. Then, Archie Lewis has known you since 1877 ? A. He knew 
me before that, but I never saw him before that. 

Q. He is a much older man than you? A. He is old enough to 
be my grandfather. 

Q. How often have you visited him since 1897? 

Witness: Archie Lewis? 

Mr. Keigwin : Yes. 

Witness : At his house ? 

Mr. Keigwin: Yes. 

A. Simply once. 

Q. Was that in connection with this suit? A. No. 

Q. It was purely a social call ? A. Yes, at his house ; but I saw 
him at the Capitol in reference to this suit. 

Q. In what year? A. In 1897, the latter part of 1897 and the 
first part of 1898. 

Q. Did you have any conversation with him about this suit in 
1897 and i898 ? A. Yes. I told you what he told me. 

Mr. Stewart: This suit was not instituted until 1901. 
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Witness: I mean the Hannah suit; in regard to this 

124 property. 

Q. lie talked with you particularly on this subject at that 
time? A. Yes. 

Q. He spoke to you about the relationship—the family pedigree? 
A. Yes; he referred me to the case, and he gave me the number of 
the case. 

Q. How many times did you see him at the Capitol ? A. Between 
three and four times. 

Q. In the years 1897 and 1898 ? A. Yes. 

Mr, Stewart: I would like to have you suspend }mur further 
examination of Mr. Oosey, if any, Mr. Keigwin, and put Mr. Diggs 
on the stand, and examine him, as he is anxious to get away on ac¬ 
count of his business; and theu you can resume vour cross-exam¬ 
ination of Mr. Cosey. 

Mr. Keigwin : I will not close my examination of Mr. Cosey, but 
shall suspend it until after the examination of Mr. Diggs; I may 
then desire to ask Mr. Cosey some further questions. 

(Note.— Mr. Keigwin stated, after the examination of Mr. Diggs 
was concluded, that he had no further questions to ask Mr. Cosey.) 
- Note.— The wituess being obliged to leave this city before the 
transcription of this testimony, the reading and signing thereof by 
him is hereby waived by counsel for the respective parties. 

ALBERT HARPER, Examiner. 

125 Robert Diggs, further deposes and says, on behalf of the 
complainant, being recalled lor 

Redirect examination. 

By Mr. Stewart : 

_ Q. I notice, Mr. Diggs, that on page 3S of your testimony, upon 
direct-examination, you were asked, ‘‘What” do you know about 
Susan Butler, Millie Manning, and Mary Smith,” and that Mr. 
Keigwin interposed an objection, and you did not answer the ques¬ 
tion fully ; I will now ask you to answer fully that question. 

Mr. Keigwin : I think that the record shows that the question 
has been answered. 

A. Millie Manning and Mary Manning and Susan Manning, as I 
understand it, were three sisters. 

Mr. Stewart : I did not ask you about Susan Manning; I asked 
you about Susan Butler, Millie Manning and Mary Smith. 

Witness: Were they not all Mannings before they were mar¬ 
ried?—No, they were Smiths; they were all three sisters, to my 
knowledge, and- 

Mr. Stewart: That will do. 

Witness : They were three sisters. 

9—1540a 
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Q. Which one of those three sisters was your grandmother? A. 
Millie Manning. 

Q. What relation was Susan Butler to you?—that is, Susan Smith 
Butler? A. My great aunt. 

126 Mr. K icigwin : I object to that last question, and to the 
answer thereto, on the ground that it does not appear that the 

witness has means of information; and I insist that counsel shall 
show that the witness has either personal knowledge or other infor¬ 
mation legitimate as evidence on the subject. 

Q,. What relation was Mary Smith to you? A. Great aunt. 

Q. Tell how you learned that these people were related to you ? 
A. My personal knowledge, I knew them, all three; I know Mary 
Smith and Susan Butler, and I knew all of them except my grand¬ 
mother—I never saw her, as she died before my time. But the 
other two I knew personally. 

Mr. Keigwin: Which two? 

Witness: Susan Butler and Mary Smith ; because when I came 
to this city I lived in the house, and Susan Butler and Mary Smith 
visited there, and I frequentty visited their house on Massachusetts 
avenue, between 4th and 5th streets. So, I knew them all except 
my grandmother; I did not know her, because she died before I 
came to Washington. 

Q. Now, Mr. Diggs, I will read to you the following names of the 
persons who are parties to this suit, and ask you to state whether or 
not they are in any way related to you, namely: Alfred B. Cosey ; 
Moses Smith; Mary Rebecca Smit-; Salvadora E. Smith; Josephine 
Smith ; Moses Smith ; Willie S. Smith ; and George Diggs. 

127 Mr. Keigwin : I object to that question unless it is made 
to appear that the witness has personal information of the 

relationship. 

A. They are my first cousins;—no, my second cousins. 

Q. Which ones are your second cousins? A. The Smith family. 
Cosey and me are first cousins, because my mother and his mother 
were two sisters. 

Q. How did you find out that these persons were your first and 
second cousins? A. Well, A1 Cosey is the son of my own aunt, my 
mother’s sister, Susan Cosey ; and the Smith family, of course, come 
to be my second cousins, because cousin Moses Smith, who was a 
son of Mary Smith, who was my great aunt, and these children by 
him make them my second cousins. 

Q. On page 40 of the testimony, in answer to a question about 
the children of Margaret Cosey, you stated that she had two children, 
Alice Diggs and George Diggs; I wish you to state whether that is 
to your best recollection and information? A. Well, I got that 
name of Alice mixed up; Alice was the daughter of Jennie Diggs, 
and not of Maggie Diggs. Maggie Diggs had two daughters; one 
of them was Helen who married a man named Simms who had a 
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place over here in Maryland ; I got the two names mixed, the name 
of Alice instead of Helen. 

Q. Which Alice were vou thinking about when vou said that she 
married Simms? A. I was thinking of Alice Diggs, the 

128 daughter of Jennie Diggs. 

Q. On page 47 of the testimony Mr. Keigwin asked you 
this question; “ Plow was Millie Manning related to Susan Smith ” 
and you anrwered, “ I do not remember Susan Smith ; I remember 
Mary Smith.” Now, what is your information on that subject? A. 
I was thinking about the marriage affairs of the Smith family when 
I gave that testimony; I forgot at that point that they were all 
Smiths before they were married. One was Butler, and the other 
one was Mary Smith—she did not change her name, she married a 
Smith; and Susan Smith married Butler; and, of course, ray great 
grandmother Millie married a Manning. I just got those folks mixed 
up with the Smith family. 

Q. So, now, you do remember Susan Smith ? A. Yes, her name 
was changed after her marriage to Susan Butler. 

Q. What relation was she to you ? A. My great aunt. 

Q. On page 43 of the testimony you were asked, “ Who has had 
this property all the time since you have known it ” and went on to 
give your answer to that question, but was interrupted by Mr. Keig¬ 
win ; and you got down as far — the statement “ Moses Smith took 
charge of the property during the time it was offered for sale.” I 
wish you would now complete that answer. 

Witness: Well, you do not want me to commence from 

129 the first; but start right there, that is, from the time Moses 
Smith took possession and he had charge of it? 

Mr. Stewart: Yes. Well, you had better start from the first. 

A. When I first knew the property Mrs. Susan Butler had posses¬ 
sion of it, and I lived with her in the house; and after her death, 
and after the death of all of them, why, Archie Lewis took charge of 
the property and collected the rents. And after his administration 
was out, after George got dissatisfied with his way of doing business— 
lie came on here and saw the property, looked it over, and him and 
George had a falling out, and he put the property into the hands of 
Henry Smith ; and after something happened to Henry Smith—he 
got into some difficulty around town here—he got out, and then 
Moses Smith took possession of the property when the property was 
advertised for sale. That is what old^man Moses Smith told me. 

Q. And then Moses Smith, Senior, took charge of the property? 
A. Moses Smith, Senior, took charge of the property at the time it 
was advertised for sale. 

Q. How long did he keep it? A. I do not know. He kept it up 
until the time of his death. 

Q. And after his death who took charge of it? A. Young Moses 
Smith took possession of it after old man Moses Smith died. 

Q. On the same page of the testimony you say that you and old 
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man Moses Smith got together and argued it out as to who 

130 would pay the back taxes ; I wish to know what that conversa¬ 
tion was. A. Well, the conversation was this: that we had 

better call the family together, and have a conversation and see what 
they could do in regard to paying off these back taxes so as to pay 
up the indebtedness on the property; and, if we could not realize 
enough money, divide with the heirs, and he would put the property 
up and offer it for sale, and divide the money to whom due, in order 
to keep it out of court; that is, settle this matter outside of court, if 
they could. 

Q. You spoke of realizing money to pay taxes; do you mean to 
raise money to pay taxes ? A. To get the money to pay the taxes 
off. 

Q. On page 45 of your testimony, in answer to a question by Mr. 
Keigwin as to the name of your grandmother, you stated that you 
had heard it but you had forgotten it. A. The name of my grand¬ 
mother was Millie Manning. 

Recross-examination. 

Bv Mr. Keigwin : 

*/ 

Q. With whom have you conversed on this subject of your family 
since you were examined here last week ? A. No one. 

Q. You have not had any conversation with Mr. Stewart? A. I 
have seen Mr. Stewart from time to time. 

Q. And conferred with him on this subject? A. Well, I 

131 have read the testimony over; of course, he had the testimony 
on his desk. 

Q. And you read it together? A. Yes. 

Q. And } r ou came here to-day for the purpose of making correc¬ 
tions in vour former statements? A. Yes. 

Q. Do you think .your statements made to-day are more correct 
than those made at the last session? A. Yes, because I saw in the 
record that I said I did not know who was my grandmother. I 
know who they said was my grandmother. I got mixed up with 
my lunch affairs, and I could not think at the time; I was in a 
hurry, and I could not collect my thoughts; you asked me so quick, 
and kept on cross-questioning me that I could not think. 

Q. And you have gone over your testimony since you were here 
last? A. Yes, I went over it and saw that I got mixed up there 
aud it was not correct and I wanted to rectify it. 

Q. You went over your testimony at Mr. Stewart’s office? A. 
Yes. 

Q. He was there ? A. Yes. 

Q. Now, when did Archie Lewis take charge of the property in 
suit here? A. After the death of my aunt. 

132 Q. Who was she ? A. Susan Butler. 

Q. When was that? A. It has been a good many years, 
over twenty years I know; I do not know exactly what year. 
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Q. When did lie relinquish possession ? 

Mr. Stewart : I do not think, Mr. Keigwin, that the witness un¬ 
derstands the word “ relinquish.” 

Mr. Keigwin: When did he give up possession? 

A. He gave up possession after George came on here. Ido not 
know exactly what year that was in, but George Butler came on, and 
lie and him had a conversation, and he showed George some papers 
(that was told to me) and George got dissatisfied with the way he was 
taking charge of the property and he took it out of his hands, and 
gave it to Henry Smith. 

Q. Henry Smith is James Henry Smith, a colored man, a member 
of the bar here? A. He was a member of the bar here. 

Q. As far as you know lie is yet? A. Well, I do not know 
whether he is or not now. 

Q. How long did James Henry Smith have the property ? A. He 
held the property until he got into that trouble, and then the prop¬ 
erty was taken from him. I do not know exactly how long that 
was. 

Q. Who took the property from him? A. Well, he got into this 
trouble, and, of course, there was no one to take possession of 

133 that property at all—I could not tell; all I know of it is 
that he got into this trouble and this property was given up, 

and then after he had given up this property I think it got into the 
hands of the Smith family. 

Q. You think so—do you know? A. Well, when I saw it again, 
after this man got into this trouble and found out who had the prop¬ 
erty again, it was the Smith family. 

Q. What do you mean by finding out? A. I went there and 
asked the lady who was standing outside there. 

Q. What lady—was it Mrs. Smith ? A. No. The lady tenant in 
the house at the time. 

Q. Was it Moses Smith ? A. No. 

Q. Was it any member of Moses Smith’s family ? A. No. 

Q. Was it a colored family? A. Yes. The lady was a dress¬ 
maker in the house. . 

Q. They were living in the house? A. Yes. 

Q. And you supposed they were tenants? A. Yes. They told 
me thev were tenants. 

Q. What was the name of the family ? A. She told me her name. 

Q. Was it Offert ? A. No. Offert moved in there since these 
people moved out. 

134 Q. Are the OfFerts there now ? A. Yes. 

Q. How long have they been there ? A. I could not tell. 

Q. Was the name of the family West? e A. She was a dress¬ 
maker; 1 do not know but that that was the name—but I do not 
know whether it was West or not. 

Q. She told you her name? A. Yes. 

Q. And you have forgotten it? A. Yes. 
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Q. You do not know whether it was West or not? A. No. She 
had a dressmaker sign out at the door. 

Q. That is the reason you believed that Moses Smith had charge 
of the property? A. I asked the lady who she rented the property 
from at that time, and I went down to see Moses Smith. 

Q. Moses Smith, Senior? A. Yes, the old gentleman. 

Q. And Moses Smith, Senior told you that the property was ad¬ 
vertised for sale? A. Yes. 

Q. Did he tell you for what reason it was advertised for sale? A. 
For taxes. 

Q, He told you it was advertised for sale for'taxes ? A. Yes. 

135 Q. He did not tell you it was advertised for sale under a 
decree of the equity court? A. He said for taxes; that is all 

I know about it. 

Q. Do you know whether or not it had been advertised for sale 
for taxes? A. I did not see it. 

Q. You did not see the advertisement? A. No. 

Q. You were not present when the sale was attempted to be made ? 
A. No. 

Q. Then, all you know about it is what Moses Smith, Senior, told 
you? A. Yes. 

Q. Now, I think you used some such language as this, that in 
your conversation with Moses Smith, Senior, you argued it out about 
paying off the back taxes? A. Well, among ourselves we argued the 
question; and then he claimed that lie had gone forward and taken 
charge of this property for the heirs; and he then said that if we 
would come forward, those connected with this property, and would 
try to raise money to pay off the taxes, we could then realize some¬ 
thing from it. He said he was going to make an effort to get all the 
family together who were interested in it and see about it; but, of 
course, it looked like we were never able to settle the matter 

136 before the old man died. 

Q. In what year did this conversation occur ? A. Imme¬ 
diately before lie died. 

Q. How long before he died ? A. I suppose somewhere in the 
neighborhood of six months before he was taken sick. 

Q. He represented to you then that he was in possession ? A. 
Yes. He told me that he had bought the deeds or bought some¬ 
thing—bought the title—and was in possession of the property at 
that time. 

Q. Did he tell you from whom he bought the title? A. No. 

Q. Did he mention Mr. John G. Slater? A. He told me of some 
man who bought the title, but he did not tell me who it was; he 
said he bought the title and paid so much money for it. 

Q. Did he tell you how much he had paid? A. No. According 
to the best of my memory, I think he told me he had spent three 
hundred dollars ; but I am not sure. 

Q. Well, did you pay your share of the taxes? A. I did not pay 
one cent, because I told him I would reconsider the matter when 
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he got the family together, and they could get enough together, we 
would all be willing, whenever he got ready, to share up this prop¬ 
erty ; but we could not get them together. 

Q. Did any of the other members of the family, to your 

137 knowledge, pay any money ? A. No, not to my knowledge. 

Q. Do you know what other members of the family were 
consulted on the subject? A. I do not know; excepting that I 
think Mr. Cosey here was consulted and I think George Diggs was 
notified, and Arthur Diggs and Eddie. But I do not know whether 
any of them paid any money or not—I could not tell you. 

Q. Then, you think that “Moses Smith, Senior, was in possession 
because he told you so? A. Yes; and this lady, the tenant in the 
house, told me that she rented this property from Moses Smith. 

Mr. Keigwin : We now give notice that we shall, at the proper 
time, move the court to strike out all of the testimony of this vvit- 
ness relating to the possession of this property by Moses Smith, 
Senior, on the ground that it appears from his cross-examination 
that the witness has no personal knowledge on the subject, and that 
all he has just stated has been upon hearsay and other incompetent 
evidence. 

ROBERT DIGGS. 

Subscribed and sworn to before me this 23rd day of April, 1903. 

ALBERT HARPER, Examiner. 

(Adjourned) 

138 April 29,1903—Wednesday, 10 o’clock a. m. 

Met pursuant to agreement. 

Appearances: Joseph H. Stewart, Esq., solicitor for the complain¬ 
ant; also Messrs. Charles W. Pitts and Charles A. Keigwin, solic¬ 
itors for the defendants; and also the examiner. 

Whereupon: 

Mr. Stewart: Solicitor for the complainant here gives in evidence 
certified copies of quitclaim deed from Albert Marshall et ux. to 
Moses Smith, dated October 11,1899, and recorded October 19,1899, 
in Liber 2433, folio 218, of the land records of the District of Co¬ 
lumbia. 

(Note. —And the same is herewith filed in evidence and marked 
Exhibit A. II. No. 14.) 

Mr. Stewart : Solicitor for the complainant gives in evidence 
the original pleadings in equity cause No. 13612 of Hannah vs. 
Butler et al.. in the supreme court of the District of Columbia; and 
also the original pleadings in equity cause No. 20662, of Albert 
Marshall vs. The District of Columbia, in the supreme court of the 
District of Columbia. 

Mr. Keigwin : Solicitors for the defendants object to the intro¬ 
duction in evidence in this cause, on the ground that they are im¬ 
material and irrelevant thereto, of the original pleadings in equity 
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cause No. 20662, of Albert Marshall vs. The District of Columbia ill 
the supreme court of the District of Columbia. 

(Note. —The original pleadings in said equity causes Nos. 

139 13612 and 20662, in the supreme court of the District of 
Columbia, will bo produced and referred to at any hearing 

of this cause.) 

Mr. Stewart: I have here in manuscript writing, which I will 
have reduced to typewriting and bring back this afternoon to the 
examiner to be filed as an exhibit to the testimony in behalf of the 
complainant in this cause, an abstract of title to the property in¬ 
volved in these proceedings from and including the year 1815 to the 
time of its possession by George Augustus Butlerin the year 1886 ; 
and I will also procure and file at the same time a certificate of the 
collector of taxes of the District of Columbia as to the records of his 
office relating to this property. 

Mr. Keigwin: We object to the introduction in evidence at this 
time of said abstract and title before it shall have been put in the 
permanent form in which it is to be filed; and we object to the in¬ 
troduction in evidence at this Lime of the said certificate from the 
tax office, proposed to be procured and filed hereafter with the ex¬ 
aminer, because we have not seen it, do not know what it will be, 
and are not in a position to admit its materiality or relevancy. 

Mr. Stewart: Then, I ask Mr. Fitts to meet me here at 2 o’clock 
this afternoon, after I shall have had this abstract of title put into 
proper form, and have procured the certificate from the tax office, 
when I will file them in evidence before the examiner. 

Adjourned to:— 

140 April 29,1903—Wednesday, 2 o’clock p. m. 

Met pursuant to adjournment. 

Appearances: Joseph H. Stewart, Esq., solicitor for the complain¬ 
ant; also Charles W. Fitts, Esq., of solicitors for the defendants; 
and also the examiner. 

Whereupon: 

Mr. Stewart: Solicitor for the complainant here gives in evi¬ 
dence the abstract of title referred to at the last session, and which 
has since been put into typewritten form, to the west half of lot 7, 
square 80, in the city of Washington, District of Columbia, being 
the property involved in these proceedings, showing the mesne con¬ 
veyances thereof, from and including the year 1815 to the time of 
the possession of the same by George Augustus Butler in the year 
1 . 886 . 

Mr. Fitts: Solicitors for the defendants object to the abstract of 
title as herein presented because it is not accurate, nor is it accord¬ 
ing to the oral agreement between counsel; the conveyance from 
Henry Abbot to Joseph Butler, father of George Augustus Butler, 
deceased, noted in said abstract of title, is erroneous, there being no 
such conveyance of record in the land records of the District of 
Columbia; the conveyance from Albert Marshall d ux. } to Moses 
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Smith, one of the heirs of George Augustus Butler, deceased, like¬ 
wise noted in said abstract of title, is erroneous, there being no such 
conveyance of record in the land records of the District of 

141 Columbia; and the references in the addendum to said ab¬ 
stract of title to the decrees in equity cause No. 13612 is not 

according to the oral agreement between counsel; and the reference 
in said addendum to equity cause No. 20662 is objected to because 
it has no place in this abstract of title; and the reservation of com¬ 
plainant in said addendum to said abstract of title of the right to 
read the deed in Liber No. 1222, at folios 13 and 14, of the land 
records of the District of Columbia, formed no part of said original 
agreement between counsel, and the introduction of said deeds by 
complainant at this time is objected to. 

(Note, —Said abstract of title is herewith filed in evidence and 
marked Exhibit A. H. No. 15.) 

Mr. Stewart : Solicitor for the complainant gives in evidence cer¬ 
tificate dated April 29,1903, by the collector of taxes for the District 
of Columbia, concerning the sale for unpaid taxes of the property 
involved in these proceedings, 

Mr. Fitts: Solicitors for the defendants object to said certificate 
on the ground that it is immaterial, irrelevant and incompetent, and 
because it is without legal effect or value as evidence for the reason 
that the collector of taxes of the District of Columbia has no power 
to certify to such fact, the only proper evidence of the fact being an 
extract from the record. 

(Note. —Said certificate is herewith filed in evidence and marked 
Exhibit A. I-T. No. 16.) 

142 Mr. Stewart : Solicitor for the complainant here announces 
the testimony in his behalf closed and requests the examiner 

to file it forthwith, so that the case may be calendared for hearing 
at the next (May) speciul term of the court. 

Mr. Fitts : Solicitors for the defendants object to the filing of the 
testimony for the complainant, and the calendaring of the cause for 
hearing at the next (May) special term of the court, on the ground 
that the taking of testimony on behalf of the defendant has already 
been entered upon but incomplete and cannot be finished m time 
for the filing thereof and the calendaring of the cause for the next 
(May) special term of the court. 

Mr. Stewart: Solicitor for the complainant insists upon his right 
to file the testimony in his behalf at this time, and to have the cause 
calendared for the next (May) special term of the court, in compli¬ 
ance with the terms of the order passed by Mr. Justice Hagner over¬ 
ruling the plea and referring this cause to the examiner to take 
testimony. 

Mr. Fitts: And solicitors for the defendants insist upon their ob¬ 
jection to the filing at this time of the testimony on behalf of the 
complainant and to the calendaring of the cause for hearing at the 
next (May) special term of the court. 

ALBERT HARPER, Examiner. 

10—1546a 
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143 Defendants' Testimony. 

Filed May 15, 1903. 

In the Supreme Court of the District of Columbia. 

Alt red B. Cosey | 

vs. > In Equity. No. 22438. 

Rebecca Smith et al. I 

Be it remembered, that at an examination of witnesses begun and 
held on the 29th day of April, 1903, pursuant to agreement, person¬ 
ally appeared before me, Albert Harper, an examiner in chancery of 
the supreme court of the District of Columbia the within named 
William Tindall and Charles W. Fitts, who, being produced as wit¬ 
nesses of lawful age for and on behalf of the defendants, and being 
first duly sworn and cautioned to tell the truth, the whole truth, 
and nothing but the truth, touching the matters at issue in the above 
entitled cause, did depose and say as follows:— 

144 April 29,1903—Wednesday, 10 o’clock a. m. 

Met pursuant to agreement. 

Appearances: Joseph H. Stewart, Esq., solicitor for the com¬ 
plainant ; also Messrs. Charles W. Fitts and Charles A. Keigwin, 
solicitors for the defendants; and also the examiner. 

Whereupon: 

Mr. Keigwin : It being understood that Mr. Stewart has finished 
the testimony on behalf of the complainant, as soon as he shall have 
completed the preparation to-day of certain papers which he has 
formally given in evidence, solicitors for the defendant Moses Smith, 
junior, now announce that they desire to proceed with the taking 
of testimony in answer to the testimony offered by the complainant 
and to continue therein with all possible expedition; and, for that 
purpose, Mr. Stewart now being present, solicitors for the defendant 
Moses Smith, Jr., state that they have subpoenaed here this morning 
Dr. William Tindall, an officer of the District government, and pro¬ 
pose now to offer him as a witness. 

Mr. Stewart: Solicitor for the complainant objects to any testi¬ 
mony being taken by Mr. Fitts on the ground that there is nothing 
in this suit upon which he can take testimony; no foundation has 
been laid for any testimony by Mr. Fitts ; and the matters in this 
suit, so far as Mr. Fitts and his client are concerned, are res judicata. 
And, further, solicitor for the complainant has received no 

145 notice of the taking of this testimony and he insists on his 
right to such notice. 

Mr. Fitts: Mr. Examiner please note on your record that we 
appear here at this hour by agreement with counsel, made in your 
presence, and upon notice then given to Mr. Stewart that we should 
proceed to take testimony at this time. 
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Mr. Stewart : Please note also, Mr. Examiner, that our meeting 
here at this time is in reference to the taking of testimony on behalf 
of the complainants and not for the taking of testimony on the part 
of Mr. Fitts in behalf of his client. 

Mr. Keigwin : Wo now ask Mr. Stewart if he will agree to desig¬ 
nate any day in the future at which, upon due notice having been 
given to him, he will appear and consent to our proceeding with 
our examination of this witness. 

Mr. Stewart : Not until the court has ruled on the point brought 
out by my objection. 

Mr. Keigwin : Then, we will proceed with the taking of the testi¬ 
mony at this time. 

And, thereupon William Tindall, being produced as a witness 
of lawful age for and on behalf of the defendants, and being first 
duly sworn, deposes and says: 

Direct examination. 

By Mr. Keigwin : 

Q. You are the William Tindall who is secretary to the 

146 Board of Commissioners of the District of Columbia? A. 
Yes, sir. 

Q. Are you acquainted with the signatures of John B. Wight, 
John W. Ross, and Lansing H. Beach, who at one time constituted 
the Board of Commissioners of the District of Columbia? A. Yes. 

Q. We have here a deed purporting to be executed by the persons 
named, as Commissioners of the District of Columbia, conveying to 
Albert Marshall the property involved in this suit, and purporting 
to bear the signatures of the said John B. Wight, John W. Ross 
and Lansing H. Beach, signed by yourself as the attesting witness, 
and acknowledged May 16,1899, before you as a notary public; 
and I ask you to look at those signatures and to state whether or 
not they are the genuine signatures they purport to be ? 

Mr. Stewart : I wish to state here that I object to Mr. Keigwin 
examining this or any other witness, he not being the attorney of 
record in this case ; whereas Mr. Fitts, who is the attorney of record, 
is here present, and can conduct the examination. 

A. These are the genuine signatures of John B. Wight, John W. 
Ross and Lansing H. Beach, who were at the date and acknowledg¬ 
ments of this deed, Commissioners of the District of Columbia ; and 
those are my signatures as attesting witness and as notary public, 
with rav notarial seal, which I was at that time and still am. 

147 Mr. Keigwin : Solicitors for the defendants here give in evi¬ 
dence thisoriginal deed, just testified to by the witness William 

Tindall, from John B. Wight, John W. Ross and Lansing H. Beach, 
as Commissioners of the District of Columbia, to Albert Marshall, 
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dated May 16, 1899, and recorded Ma} r 18,1S99, in Liber No. 2379, 
folio 409, of the land records for the District of Columbia. 

Mr. Sticwart: To the admission in evidence of this deed solicitor 
for the complainants objected as convoying the interest of the heirs 
of George Augustus Butler in the west half of lot 7, square 80, in 
the city of Washington, District of Columbia, it not meeting the 
legal requirements, such as seisin and delivery. 

(Note. —And said original deed is herewith filed in evidence 
marked Exhibit A. H. No. 17.) 

Mr. Stewart : No cross-examination. 

WILLIAM TINDALL. 

Subscribed and sworn to before me this 29th day of April, 1903. 

ALBERT HARPER, Examiner. 


148 Charles W. Fitts, being produced as a witness of lawful 
age for and on behalf of the defendants and being first duly 

sworn, deposes and says : 

Direct examination. 

By Mr. Keigwin : 

Q. You are a member of the bar of the supreme court of the Dis¬ 
trict of Columbia ? A. Yes. 

Q. And have been for some time attorney for Moses Smith, Junior, 
one of the defendants to this cause? A. Yes. 

Q. I have here a deed from the Commissioners of the District of 
Columbia, to Albert Marshall, dated May 16,1899,concerning which 
I have just asked Dr. Tindall some questions, and which has been 
given in evidence and marked Exhibit A. II. No. 17. I ask you to 
look at that deed and tell me where you got it ? A. This deed was 
delivered to Moses Smith, Junior, by the grantee, Albert Marshall, 
and by me at that time examined as representing Moses Smith, 
Junior. 

Mr. Stewart : I object to the question and answer on the ground 
that they go into matters that have been decided by Mr. Justice 
Hagner in this cause. 

Q. Have you another deed in your possession conveying the same 
property from Albert Marshall to Moses Smith, Junior ? A. 

149 I have another deed. 

Q. Will you produce it ? A. Here it is. 

Mr. Keigwin: I tender this original deed from Albert Marshall 
and wife to Moses Smith, Junior, bearing date October 11,1899, and 
ask Mr. Stewart to agree that it is the original deed of which he has 
already put in evidence here a certified copv, marked Exhibit 
A. H. No. 14. 
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Mr. Stewart: I object to this deed as vesting any title in Moses 
Smith, Junior, or any interest in this property : but I agree that it 
is identical with the certified copy given in evidence by me as Ex¬ 
hibit A. H. No. 14. 

Q. Do I understand you to say, Mr. Fitts, that you obtained both 
these deeds from Albert Marshall. A. I did. 

Q. In what enterprise were you representing Moses Smith, Junior, 
at that time? A. Moses Smith, Junior, was desirous of acquiring 
the title from Albert Marshall and asked me to negotiate the matter 
for him. 1 saw Mr. Marshall and arranged for a meeting between 
him and Moses Smith, Junior, and I accompanied Mr. Smith to Mr. 
Marshall’s office in this city and participated in the negotiations be¬ 
tween Mr. Smith and Mr. Marshall wherein Mr. Marshall agreed to 
take three hundred dollars for his title, Mr. Smith then paying Mr. 
Marshall one huudred dollars down, and Mr. Marshall agreeing to 
execute the deed and leave it in escrow for a few days until 

150 Moses Smith, Junior, should'pay the balance of the purchase 
money, two hundred dollars to the third party holding the 

deed in escrow ; thereafter, within the time specified, I accompanied 
Moses Smith, Junior, and he paid over the two hundred dollars, and 
received both of the deeds here exhibited from escrow. 

Q. Were you personally present at the delivery of these deeds? 
A. I was. 

Q. Who was with you? A. Moses Smith. Junior. 

Q. Was Moses Smith, Senior, there? A. No. 

Q. When did this take place ? A. A few days after the date of 
the quitclaim deed to Moses Smith, Junior, from Alber- Marshall. 

Q. And the date of that deed is the 11th of October, 1899,? A. 
Yes. 

Mr. Stewart: I renew my objection to each and all of these ques¬ 
tions, as well as to the answers thereto, as going into matters which 
are res judicata. 

Q. Do you know whether or not Moses Smith, Senior, was living 
at that time, that is, the 11th of October, 1899? A. He was. 

Q. Do you know whether or not he had anything to do with the 
purchase of this title? A. He had not. 

151 Q. Do you know that of your own knowledge ? A. I know 
that of my own knowledge for the reason that he refused to 

have anythiug to do with it or to put any money into the purchase 
of the title. 

Q. Do you know who was in possession of the property at the date 
of this deed from Marshall to Smith ? A. I do. 

Q. Who was it? A. Moses Smith, Junior. 

Q. Do you know when he went into possession of the property ? 
A. He went into possession of the property about the month of De¬ 
cember, 1888. 

Q. 1888? A. 1898. 
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Mr. Stewart: I object to counsel coaching the witness. 

Q. Do you mean 1888 ? A. I mean 1898. Nearly a year before 
the title passed from Marshall to him. 

Q. You may state what you know about the circurastauces of 
Moses Smith, Junior, going into possession of this property. A. 
Moses Smith, Junior, came to me and said that he had takeu posses¬ 
sion of the property some few days prior, that is, sometime in De¬ 
cember, 1898. 

Q. Do you mean Moses Smith, Junior, told you that? A. Moses 
Smith, Junior; and he asked me if I would take charge of the prop¬ 
erty as his agent. I told him that I did not care to do that; 

152 but that I would advise him, that I would refer him to a re¬ 
liable firm of real estate agents whom I thought would do so, 

and gave him a note to Messrs. Oay wood & Garrett; and about that 
time I accompanied him to the house in question in this suit and 
looked over the property, he letting me in the premises which were 
then unoccupied. 

Mr. Stewart : I object to the question and answer because relat¬ 
ing to matters which are res judicata. 

Q. What happened then ? A. On two or three occasions I accom¬ 
panied Moses Smith, Junior, to the premises, aud heard him in con¬ 
versation with the tenants therein in regard to certain repairs that 
they wan-ed to have made on the house. I think I also represented 
him at one time- 

Mr. Stewart (interposing): I object to what the witness think-. 

A. (Continuing:) In the matter of a notice, in regard to unsanitary 
plumbing, which lie had received from the District authorities, I 
representing him at his request. 

Mr. Keigwin: I think that is all, Mr. Fitts; unless you have any 
further statements to volunteer. 

Mr. Stewart: I object to any voluntary statements by the wit¬ 
ness; counsel can ask questions and the witness can answer. 

Mr. Keigwin: I.have to get away from here soon, and I think 
that is all I have to ask. You can take the witness, Mr. Stewart. 

153 Cross-examination. 

By Mr. Stewart : 

Q,. Were you acquainted with Moses Smith, Senior ? A. I was. 

Q. How did you become acquainted with him ? A. Really, Mr. 
Stewart: 1 cannot recall; I think that he came to my office. 

Mr. Keigwin: If Mr. Stewart wishes to know how you, Mr. 
Fitts, became acquainted with him, I can inform him. 

Mr. Stewart: Never mind, Mr. Keigwin; 1 will ask the queS' 
tions of the witness and he can answer them. 
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Q. What time was it that he came to your office? A. I cannot 
tell you that. I do not recall now. It was some time prior to De¬ 
cember, 1900—I mean, 1898; I cannot now recall—I possibly 
might, if I had data at hand which is in my office. 

Q. How long after that was it that you became acquainted with 
Moses Smith, Junior? A. Well, if I remember correctly, it was at 
the same time; however, I may be mistaken as to that; but it was 
along in that period. 

Q. You did not say that they both came to your office together ? 
A. No, and I do not sav so now. 

Q. Which one did you know first? A. I cannot answer 

154 that definitely; my impression is that it was Moses Smith, 
Senior, if they did not come to the office at the same time. 

Q. I understood you to say that you looked over this deed from 
Alber- Marshall to Moses Smith, Junior ; is that correct? A. That is 
correct. 

Q. Now, knowing that there was a Moses Smith, Senior, and a 
Moses Smith, Junior, why did you have Moses Smith, Junior, writ¬ 
ten in the deed instead of Moses Smith ? A. For the reason that 
Moses Smith, Senior, was known to me as Moses H. Smith—I think 
it was—and I did not think it was necessary ; I am informed now 
that Moses Smith, Senior, was known by the name of Moses H. 
Smith; in fact, I have seen deeds to other property made to Moses 
Smith, Senior, in which he was designated as Moses H. Smith,—I 
am — quite sure it is “ H,” but it was some middle letter. 

Q. What occasion made it necessary for you to examine deeds to 
Moses Smith, Senior, of other property ? 

Mr. Keigwin : Objected to as irrelevant and immaterial. 

A. Well, that matter is somewhat indistinct and relates to other 
business; but, as nearly as I can recall it now, Moses Smith,Senior, 
had asked some question of me in regard to a trust or some convey¬ 
ance of property belonging to him on Massachusetts avenue, and in 
that way I was led to examine the conveyance in question. 

Q. Was there a trust on the Massachusetts Avenue property at that 
time? A. My impression is that it was a release of a trust. 

155 Q. When was that release recorded ? A. It is impossible 
for me to tell you now without reference to the records. 

Q. Was it recorded at the time you looked at it? A. Yes, I think 
it was. 

Q. What was the business of Moses Smith, Senior ? A. I think 
he was a hackman. 

Q. Did you ever ride in his hack? A. I do not think I ever did. 

Q. You wanted the other heirs, about the time of the purchase of 
this tax deed, to contribute their pro rata part towards the purchase 
of it? 

Mr. Keigwin : Objected to on the ground that the desires of the 
witness in the matter are immaterial. 
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A. No. Personally, I have no wishes in the matter. I believe, 
however, Mr. Stewart, that yon approached me on that subject and 
we had some conversation ; as to what it was, I have no recollection 
now. 

Q. Do 3 r ou not remember that you demanded that I pay three 
hundred dollars as part of Cosey’s interest to Moses Smith, Senior ? 
A. I do not remember any such conversation. On the contrary I 
do remember- 

Mr. Stewart (interposing): Just answer the question, Mr. Pitts ; 
that is all I want. 

156 A. (Continuing:) On the contrary, I remember that you 
made a proposition for your client,—whether authorized or 

not, I do not know,—that he pay one-half and Moses Smith, Senior, 
pay the other half, and that it was declined. Your client, as I un¬ 
derstood, afterwards declined to do so. 

Q. As matter of fact, Mr. Fitts, did I not first call your attention 
to this tax deed at a time when you knew nothing about it? A. I 
knew that there was an outstanding tax sale made to one Slater, 
whether to Robert Slater or his father, I do not remember, and I 
had filed a protest with the Commissioners of the District of Co¬ 
lumbia against the issuing of a deed to Slater; but I did not know 
that the title in the Commissioners had passed to Albert Marshall 
until you called my attention to the fact. At the same time you 
also told me that you had an option from Albert Marshall for the 
purchase of the title, and when I approached Mr. Marshall upon 
the subject of purchasing it in behalf of Moses Smith, Junior, he told 
me that you had an option and he refused to negotiate with me 
until the expiration of that option. 

Q. Did not Mr. Marshall also tell you that I had been to him and 
told him that it was all right for him to deal with you, that it was 
the heirs getting this title; that you represented the heirs as well as 
Moses Smith, Junior. 

Mr. Keigwin : Objected to on the ground that it is immaterial 
and irrelevant and calls for statements made by Albert Marshall 
who is not a party to this suit. 

A. No; Mr. Marshall did not tell me that. 

157 Q. What time, if you remember, was it that you first spoke 
to Mr. Marshall about this matter? A. Well, it was in the 

neighborhood of a month or so of the time of the date of the con¬ 
veyance from Marshall to Smith. 

Q. Did I not also tell you that I was arranging with Mr. Marshall 
to have the back taxes for a number of years on this property can¬ 
celled before he was to receive the money for the deed ? A. No. I 
have no recollection of your saying that at all. Mr. Marshall told 
me that he had done it; and I found, upon examination of the 
records of the equity court, that it had been done. 

Q. How was it that neither you nor Moses Smith, Junior gave 
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ally notice to the other heirs of this property about the interest in it 
of Moses Smith, Junior, being adverse to them ? 

Mr. Keigwin: Objected to as being manifestly immaterial and 
irrelevant; and being also incompetent for the reason that it seeks 
to draw from the witness a statement of facts which he could not 
know unless in a professional capacity, and would thereby involve 
a breach of professional confidence. 

A. As for myself, it did not occur to me that it was either neces¬ 
sary or proper. 

Q. Why did you call on Alfred B. Cosey, the complainant in this 
suit, to go into court, and defend the interests of all the heirs in the 
suit of Hannah vs. Butler, equity No. 13612, in the supreme court of 
the District of Columbia. 


158 Mr. Keigwin: That question is objected to on the ground 
that the subject-matter thereof is manifestly immaterial and 
irrelevant; and that the question is, moreover, incompetent for the 
reason that it seeks to induce a breach of professional confidence, 
and for tiie further reason that the motive inducing Mr. Fitts or his 
clients is entirely immaterial to the present inquire; and for the 
further reason that it assumes that Mr. Fitts has done certain things 
and that certain facts exist, of which there is no proof in this record, 
and which I am informed cannot be proven. 


A. I have no recollection of ever calling upon Mr. Cosey to do so; 
he was not my client, and he was not advising with me in regard to 
his interests. 


Q. You did call upon Mr. Cosey’s counsel, did you not, to do that 
very thing ? A. No ; Ido not think I did, Mr. Stewart. 

Mr. Stewart : Well, as matter of fact, that was what was done. 


Witness : My recollection touching that matter is that you told 
me that you represented Mr. Cosey ; and that I told you that, if you 
did represent him, it was your place to enter your appearance for 
him. Mr. Cosey, at that time, was not a party, as I recollect, to the 
suit of Hannah vs. Butler; but afterwards the counsel of Hannah 
filed an amended bill making Mr. Cosey and others defendants, and 
I know from the records that you then appeared for Cosey. That is 
the only way in which I have the knowledge about Mr. Cosey 
159 coming into the suit. 

Q, Moses Smith, Junior, was one of the defendants in that 
amended bill filed by Hannah’s counsel? A. I believe he was. 

Q. And Moses Smith, Junior, filed no answer?. 


Mr. Keigwin: Objected to on the ground that the question asks 
for information concerning a matter of record of which the record 
is the only competent evidence. 

A. The record will show as to that. 

Q. You filed no answer for him ? A. The will record will, again, 
show as to that. 

11—1546a 
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Q. You depended wholly and solely upon the efforts being made 
by counsel for Alfred B. Cosey in this case for the protection of the 
rights of your client ? 

Mr. Keigwin: Objected to for the reason that the reliance or pur¬ 
pose of the witness at the time is immaterial. 

A. I believe I appeared for Moses Smith, Junior, in that case until 
the final decree was rendered, participating in the argument at that 
time, and in the cross-examination of the witnesses produced by the 
complainant. 

Q. You took no part at the final argument of the case ? A. I did. 
I was present during the whole of the argument, participated in the 
reading of the testimony before the court, and upon the invitation 
of the court, made a brief argument. 

Q. Do I understand you to say, that the court knowing that there 
was a decree pro confesso entered up against your client Moses 

160 Smith, Junior, permittee you at the final hearing to make an 
argument in the cause—I do not refer to the reading of the 

testimony, but I am speaking of the argument? A. I have nothing 
further to say on that subject, Mr. Stewart, except as stated in my 
previous answer. 

Q,. What was there for you to make an argument about—you had 
no answer filed V 

Mr. Keigwin : Objected to as manifestly incompetent. 

A. Unfortunately, lawyers very frequently make arguments when 
some of the parties to the cause as well as the court, think they have 
nothing to say. 

CHAS. W. FITTS. 

Subscribed and sworn to before me this 29th day of April, 1903. 

ALBERT HARPER, Examiner. 

Mr. Stewart: I wish to announce here that I do not concede the 
right of Moses Smith, Junior, to take any testimony at all, and if, 
after argument before the court, the court should hold that he has 
such right to take testimony, I reserve my right to take rebuttal 
testimony upon all the points brought out at to-day’s session. 

Mr. Keigwin: Solicitors for the defendant Moses Smith, Junior, 
announced that they have no other witnesses present to day, but 
propose to offer additional testimony 7 at an early day, of several wit¬ 
nesses bearing upon the pedigree and other family matters, 

161 which were made the subject, of the testimony on behalf of 
the complainant, and also in rebuttal of divers statements 

made in the testimony for the complainant in regard to the title of 
the property in question and its possession at various dates; and 
we will confer with Mr. Stewart, in the next day or two, and, if pos¬ 
sible, agree with him as to the day upon which we will ask him 
again to meet us here. 

ALBERT HARPER, Examiner. 

(Adjourned) 
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162 Filed June 15,1903. 

In the Supreme Court of the District of Columbia. 

Alfred B. Cosey 1 

vs. >In Equity. No. 22428. 

Rebecca Smith et al. 1 

At the request of Messrs. Charles W. Fitts and Charles A. Keig- 
win, solicitors for the defendants, I have this dav fixed Saturdav 
next, May 23,1903, at 1 o’clock in the afternoon of that day, and 
my office, No. 426 Fifth street, northwest, in the city of Washington, 
District of Columbia, as the time and place when and where testi¬ 
mony will be taken on behalf of the defendants in the above entitled 
cause before me. 

ALBERT HARPER, 
Examiner in Chancery. 

May 20,1903. 

To Joseph H. Stewart, Esq., solicitor for complainant: 

Take notice that at the time and place fixed in the foregoing order 
we shall take testimony in the above entitled cause in behalf of the 
defendants. 

CHAS. W. FITTS, 

CHAS. A. KEIGWIN, 
Solicitors for Defendants. 

Service acknowledged this 20th dav of May, 1903. 

JOSEPH H. STEWART, 

Sol. for CompVt. 

163 May 23,1903—Saturday, 1 o’clock p. m. 

Met pursuant to foregoing notice. 

Appearances: Joseph H. Stewart, Esq., solicitor for the complain¬ 
ant; also Messrs. Charles W. Fitts and Charles A. Keigwin, solicitors 
for the defendant Moses Smith, who is present; and also the ex¬ 
aminer. 

Whereupon: 

Mr. Stewart: Solicitor for the complainant objects to this session 
of testimony for the reason that it is illegally held. 

And, thereupon: Salvadora E. Smith, being produced as a wit¬ 
ness of lawful age for and on behalf of the defendant Moses Smith, 
and being first duly sworn, deposes and says: 

Direct examination. 

By Mr. Fitts : 

Q. What is your full name? A. Salvadora Elizabeth Smith. 

Q,. Where do you live? A. 460 Massachusetts avenue, north¬ 
west, in this city. 
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Q. You are one of the parties named in this suit? A. Yes. 

Q. And you are a daughter of Moses W. Smith? A. Yes. 

Q. He is now deceased, and is described in the bill of corn- 
164 plaint as Moses Smith? A. Yes. 

Q. You are acquainted with the property in dispute in 

this cause ? 

Mr. Stewart: Do not make your questions, Mr. Fitts, quite so 
leadiug. 

Mr. Fitts: These are preliminary questions. 

Mr. Stewart : I object to the question as leading. 

A. Yes. 

Q. Will you state what your relation was to your father during 
his lifetime in regard to business matters? 

Mr. Stewart: Objected to as immaterial and irrelevant. 

A. Well, I always attended to father’s business; that is, after he 
left the Government Printing Office; when he went into the hack 
business I commenced right then to attend to his affairs. 

Mr. Stewart: I here give notice that I shall, at the proper time, 
move the court to strike out this testimony. 

Q. How long ago was that. A. I could uot state the day and 
date. I guess it lias been very nearly twenty years. 

Q. Will yon give the correct name of your father and the mime 
he is known by? A. His correct name is Moses William Smith; 
but he went all his life in the Government Printing Office, and the 
records there show it, by the name of Moses Smith. He was called 
Moses Smith through the office for twenty-six years; but his papers 
that he received from the war, and in his business relations 
165 with property matters, his name was known as Moses Wil¬ 
liam Smith. And that you will find in the matter of a piece 
of property that was settled when my aunt, his sister, died,—I was 
with him when that was settled. 

Q. Then you are acquainted with all his business transactions 
during the last twenty years of his life? 

Mr. Stewart : Objected to as leading, immaterial and irrelevant, 

A. Yes. 

Q. Can you tell me whether or uot your father ever owned or had 
possession of the property in dispute in this cause? 

Mr. Stewart : Objected to as leading, immaterial and irrelevant. 
A. He did not. 

Q. Did he ever take title to this property from one Albert Mar¬ 
shall ? 

Mr. Stewart : Objected to — the ground that all matters and 
questions pertaining to the title of Albert Marshall to this property 
have been adjudicated in this suit and are now res judicata. 
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A. He did not. 

Q. Do you know who did purchase the title to this property from 
Albert Marshall ? A. My brother, Moses Smith. 

Q, Do you know where he got the money to purchase that title ? 
A. I certainly know that, because I saved it up for him—I 

166 saved his money all the time. Not only then, but even up to 
now he turns his money into my hands. 

Q. Where is your brother employed? A. In the Agricultural 
Department. 

Q. Was he employed in the Agriculture Department at the time 
he purchased the title to this property from Aibert Marshall? A. 
He was. 

Q. And for how long a period of time before? A. 1 cannot give 
day and date, but I guess it was three or four years, peidiaps more 
than that. 

Q. You speak of having saved the money up for him with which 
he bought the title to this property from Albert Marshall. Can you 
recall any conversation he had with you at the tune he asked you 
for the money for that purpose? A. At the time he wanted this 
money it was at the time this title was to be settled up; and, it I 
understand aright, there had been some understanding between 
Mr. Cosey and the party who held the title to purchase it. Mr. 
Cosey, I think, had asked for the first right, if it was to be sold ; and 
then, after that, why, my brother Moses Smith was given the second 
opportunity, and he came to me for the money and I gave it to 
him. 

Q. Did he sa} r what he wanted with the money when he came to 
you for it? A. He did. 

167 Q. What did lie say? A. He said he wanted to purchase 
this title* if Mr. Cosey did not get it before him. 

Q,. Do you know whether or not your brother ever took possession 
of this property ? A. Ido. 

Q. Can you tell about when your brother Moses Smith took pos¬ 
session of this property ? A. It was about—as near as I can cotne 
to it—it was somewhere along in November, 1898; I know that they 
had had a matter of water rent or some expense about the place 
being in an unfit sanitary condition or something of the kind before 
that. 

Q. Do you know anything about your brother Moses Smith going 
there and staying any time while the premises were empty or vacant ? 
A. Yes. 

Q. When was that? A. It was in November, 1898; for I was 
there myself 

Q. Was anyone else in the house ? A. No one else. 

Q. But whom? A. But my brother Moses Smith. 

Q. Was he there alone? A, He was there alone, with the excep¬ 
tion of myself; of course, I was there with him. 

168 Q. I neglected to ask you whether or not your father ever 
received any rent or compensation from this property during 
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his lifetime? A. He did not. Because it was not out of court then, 
and, of course, he would not think of doing anything of that kind 
respecting anything while the property was in court; because the 
Hannah case was pending then, and had been put into the hands of 
a lawyer. 

Q. Do you know the time when George Augustus Butler was sup¬ 
posed to have died ? A. November 11, 1891; I think it was about 
that time—that is when I heard it; I was not there, of course, be¬ 
cause he died in China or on his way there. 

Q. Do you know who was in possession of this property immedi¬ 
ately after his death ? 

Witness: The party that was in possession immediately after his 
death ? 

Mr. Fitts: Or, at the time of his death? 

A. A Mr. West, I think. 

Q. Did West pay any rent to your father’ A. Not a penny. 

Q. And how are you able to swear to that?—How are you able to 
state that or know it? A. Because, in the first place, father would 
not accept, or would not think about asking rent from a place that 
he had not any connection with only through law; lie would 

169 not jeopardize himself for fear of gettiug into trouble; there¬ 
fore, he did not receive anything from this property, because 

he knew it had been nut into the court house—that it was then in 

A- 

the court. 

Q. Did you keep track of your father’s receipts of money? 

Mr. Stewart: Objected to as leading. 

A. Yes. 

Q. If your father had received this money would you have 
known it ? 

Mr. Stewart: Objected to as leading. 

A. I certainly would. 

Q. How long did Mr. West remain in possession of this property? 
A. 1 suppose from the time that George Augustus Butler died up 
until the time that ray brother Moses Smith took charge of it. 

Mr. Stewart : I wish to interpose an objection here to anything 
that the witness has stated as to anything that occurred during the 
lifetime of her father as being incompetent. 

Cross-examination. 

By Mr. Stewart : 

Q. How do you know your father did not receive any rent from 
this property during his lifetime? A. Because all the money made 
by my father and my brother was brought to the house and passed 
through my hands. 

170 Q. Did you accompany your father on missions? A. In 
every piece of business that lie ever attended to I was with 
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him; excepting when Mr. Cosey came to the hackstand and saw my 
father, and then I instructed my father right then and there to at¬ 
tend to no business unless I was along with him. 

Q. There were times when your father did business in your ab¬ 
sence? A. Well, I did not know it if he did. 

Q. What is your business ? A. School-teacher. 

Q. Were you teaching school while your father was living? A. 
Not all the time. 

Q. What times were you not teaching school? A. During the 
summer vacations from the IStli, about, of June, when the schools 
close, until about the middle of September. 

Q. Excluding holidays you taught school five days in the week? 
A. Yes. 

Q. Your father was working, I presume, while you were teaching 
school? A. I judge he was. 

Q. How could you be present with him in his business matters 
and be teaching school too ? A. He attended to no business, because 
hackmen had no business except carrying passengers. Q. In 
171 matters of business I was with him; I made it my busi¬ 
ness to have him put off engagements to suit my time, if it 
was until Saturday, so that I could be with him in all matters of 
business that he had to attend to. 

Q. Detail some other business that your father was in besides this 
property that he collected money for. 

Mr. Keigwin : Objected to as manifestly immaterial and irrele¬ 
vant to the matters in controversy and leading into a collateral in¬ 
quiry. 

A. Why, in the matter of paying his bills for feed and things of 
that kind. We did not have any house-rent to pay ; so that, I did 
not have to go with him in that respect. 

Q. Did you accompany your father at such time as he was doing 
business about this property—at such times as you ought to have 
been at school—did vou attend him? 

Mr. Keigwin : I object to that question as being immaterial and 
irrelevant; and too indistinct and ambiguous to admit of any in¬ 
telligent answer. 

Witness: About what property? 

Mr. Stewart : The west half of lot seven in square eighty. 

A. No. 

Q. Did you ever see Mr. Albert Marshall ? A. I have never put 
my eyes on him, 

Q. When was this tax title secured? A. The day and date I 
could not exactlv tell. 


A. I am not 


172 


Mr. Keigwin : Can you give the year and month? 
Mr. Stewart' I am asking the questions, Mr. Keigw 
Mr. Keigwin : This is in aid of your question. 
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Witness: shall T answer the question? 

Examiner: Yes. 

A. (Continuing:) I am not sure, but I think it was in the summer 
of 1899. 

Mr. Stewart: I wish the examiner to note upon his record that 
I shall ask the court to expunge that last answer of the witness from 
the testimony as not being in answer to anything I have asked and 
as having been brougli- out by a look or a nod from one of the at¬ 
torneys, Mr. Keigwin. 

Mr. Keigwin: I disclaim any intention of bringing out the answer 
by a look or a nod, but admit that, after the witness had asked 
whether or not she should answer the question, after a colloquy had 
taken place, I bowed in significance of assent. 

Q. How much did you pay for this tax title? 

Mr. Fitts : Objected to because there is no evidence that the wit¬ 
ness paid anything for it. 

A. I did not pay anything; but my brother Moses Smith paid 
one hundred dollars down, and two hundred dollars afterwards, be¬ 
cause I gave him out of his money one hundred dollars first to pay 
for it. 

Q. You also had your father’s money at the same time? 

173 A. Yes, I kept the money of both ; but I did not keep the 
money of both of them in the same place. 

Q. You were the general banker and depository of the family ? 
A. Yes. 

Q. And you paid this money out of whatever funds you had in 
hand? A. No. I paid it out of my brother’s money. I had money 
of my own and money of my father’s and money of my brother; it 
was not paid out of the funds of the house, but out of the money of 
my brother. 

Q,. Do you remember about December, 1899, Mr. Cosey calling to 
see you one evening in reference to this property? A. I do not re¬ 
member ever seeing Mr. Cosey until after my father died. 

Q. He never balled at your house—do you not remember seeing 
him there before your father died? A. Never. He may have 
called- 

Q, (Interposing.) When did your father die? A. The 2nd day of 
February, 1900. 

Q. I will ask you that question again—did or did not Mr. Cosey 
ever call at your house at any time during the tall of 1899, just 
prior—possibly a month prior—to the death of your father and see 
you? A. Not that I recollect. 

Q. You spoke awhile ago about your brother taking pos- 

174 session of this property—that is, the west half of lot 7 in 
square 80; why did he have to take possession at that time? 

Mr. Keigwin : Objected to as calling for the opinion, or inference, 
or conclusion, or belief of the witness, as to her brother’s motives or 
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purposes ; all of which are manifestly and essentially incompetent 
and irrelevant. 

Mr. Stkwart : I desire to state here that Mr. Keigwin is not the 
attorney of record, while Mr, Fitts, who is present, is ; and I object 
to Mr. Keigwin making any objections here. 

A. Why, because he had paid his money. 

Q. That was in November, 1898? A. Oh, I take that answer 
back. When my brother took possession of the property there was 
nobody else to take possession and he took it for that reason. My 
father had refused to have anything to do with it; and my brother 
took it for an investment for myself, because nobody else took it, 
everybody had a chance, but nobody took it; and it was going into 
the hands of somebody else—that was the reason it was put into 
court. 

Q. Are you aware that your father in his lifetime told several 
persons around this town that he was holding that property for the 
heirs of George Augustus Butler ? 

Mr. Keigwin : Objected to as essentially incompetent and irrele¬ 
vant and as calling for hearsay evidence. 

A. I was never aware of that. I do not think he ever did. 

175 Q. You knew that in November, 1898, Mr. Cosey and the 
other heirs of George Augustus Butler might have taken this 

property ? 

Mr. Keigwin : Objected to on the ground that it is going into the 
question of pedigree and family history which is immaterial because 
it has not been touched upon in the direct examination of this wit¬ 
ness. 

A. Well, I do not think they could have taken it when it was in 
court any more than anybody else, so far as taking it as heirs is 
concerned ; but my brother did not take it as an heir. 

Q. Who told you to say that? A. Nobody. 

Q. Who told you to say that your brother did not take it as an 
heir? A. Nobody. 

Q. Have you been talking to your attorneys about this case ? A. 
No. 

Q. You never spoke to your attorneys about this case? 

Mr. Fitts : Objected to because the witness is without representa¬ 
tion at all in this case. 

Mr. Stewart : You appear, Mr. Fitts, for her in this ease. 

Mr. Fitts : The record will show that I appear for Moses Smith. 
(Note. —No answer to last question.) 

Q. You are one of the defendants in this suit; you are the 

176 Saldavora E. Smith who is named as one of the defendants 
in in this case ? 

Witness: One of the defendants? 

Mr. Stewart : Yes. 
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A. Not in this case of Moses. 

Q. Why, it is all one case. Is not that your name among the list 
of defendants (showing witness caption of bill of complaint)? A. 
That is my name. 

Q. You filed an answer in this suit, did you not? A. Well, I 
guess not. 

Q. Did not Mr. Fitts file one for you ? 

Mr. Fitts : If Mr. Stewart will exhibit the paper which he has in 
his hands to the witness, and explain to her what he means by an 
answer, I think the witness will be more able to give him an intelli¬ 
gent answer; manifestly, the witness is not acquainted with the legal 
terms employed.in the question. 

(Note. —No answer to last question.) 

Q,. Did not Mr. Fitts bring to you a paper and get your signature 
to it for the purpose of filing the same in court for you—do you re¬ 
member such an instance? 

Witness : Get my signature to a paper to be filed in court ? 

Mr. Stewart : Yes— 3 ’our signature to a paper that was to be filed 
in court. 

Witness: I want to be straight on this, because I want to under¬ 
stand just exactly what you mean. 

177 (Note. —No answer to last question.) 

Q. I mean, did not Mr. Fitts bring a paper to you and get your 
signature to it and did he not explain to you at the time that the 
paper was to be filed in court as an answer to this bill filed by Mr. 
Cosey? A. I really do not remember. 

Q,. (Handing the answer of Rebecca Smith el al. to the witness.) 
Is that your signature to that paper? A. That is my signature. 

Mr. Stewart: Just read that paper over. 

Witness: Well, I am through reading it. 

Q. Now, do you remember signing that paper? A. Yes. 

. Q. That is an answer, in which you joined, to the bill of complaint 
filed by Mr. Cosey? A. Yes. 

Q. Who wrote that paper—excepting the signatures to it? A. 
Why, Mr. Fitts—that is his writing. 

Q. You are one of the heirs of George Augustus Butler? A. I 
am, I suppose. 

Q. Now, you say that you and your brother Moses took possession 
of the west half of lot 7 in square 80 in this city, in November, 
1898? A. I did not say that I took possession, but that I simply 
went with him ; I say he took possession—I had no right to 

178 take possession; I simply went up there because he was alone. 

Q. I understood that you stayed in the house with him. 
A. Yes, but I did not take possession; I had nothing to take posses¬ 
sion of. 

Q. You were there together? A. Yes, I admit that. But I did 
not take possession. 
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Q. How many nights did you all stay there? 

Witness: Explain—what do you mean by possession ? 

Mr. Stewart : I asked you how many nights you all stayed 
there. 

Witness: Do you mean, stayed in the empty house? 

Mr. Stewart: The house was empty when you took possession? 

Witness: Not when I took possession; it was empty when my 
brother went into it excepting what he carried into it with him, 

(Note. —No answer to last question.) 

Q. You went with him when you first went there? A. Well, I 
say, what he carried in there. 

Q. You went there when he first went there? A. Well, I really 
could not say whether I was with him when he first went there, 
but, of course, I was there with him before he left. 

Q. But you were there in November. 1898? A. I was. 

Q. Iiow long did he live in the house? A. Well, I could not 
say; I do not remember. 

179 Q. Did your father know that you were all there—that 
you and your brother were both living there ? 

Mr. Keigwin : Objected to on the ground that the knowledge or 
ignorance of the father is clearty immaterial. 

A. Why, my father was right in his own house, and he must have 
known it; he knew that we were out of his house, so he must have 
known it. 

Q. The family had all been living together before that, down in 
the house on Massachusetts avenue? A. Why, of course. 

Q. And you were all living there together when your father died ? 
A. Yes. 

Q. The family has always been together and has never been sepa¬ 
rated ? A. Only when he was up there. 

Q. When who was up there? A. My brother, Moses. 

Q, Where did your brother Moses get his meals while up there? 
A. I really could not say, for I do not know. 

Q. Where did you get yours? A. At home. 

Q. So you would leave the F Street property in the mornings and 
go home and get your meals? A. Yes, certainly. 

Witness: There was no way of cooking them up there, 

180 and how else was I to get them ? 

Q. And then, in 1899, you gave your brother this money 
to pay for the tax title from Mr. Marshall ? 

Mr. Fitts : Form of question objected to, because it purports that 
it was a gift from the witness to the brother; whereas, the witness 
has not so testified. 

A. I handed him his own money that he asked me for—it was 
not mine. 

Q. Who had possession of the property before your brother took 
charge of it—you and your brother together ? 
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Witness: You have got that question in two ways, to be an¬ 
swered ; you say he and I took possession. 

Mr. Stewart: You said that you and your brother went up there 
together ? 

Witness: I did not say that we went together. 

(Note. —No answer to last question.) 

Q. You swore in your direct examination as to the exact time 
when you took charge of that property and you were with him— 
you were along with him—now, my question is: Who had posses¬ 
sion of it before you and your brother did that? A. Well, I do 
not know any more than the people who lived in it—and they had 
a right to have possession, if they were kind people, I suppose; but, 
so far as I am concerned, I never heard of them. 

Q,. Who were they? A. West. 

181 Q- How long had West been in the house? A. I could not 
say. 

Q,. After you and your brother vacated the premises, who had 
charge of it? A. I did not vacate it, I guess he vacated it. 

Q. Who had charge after he vacated it? A. He put it in the 
hands of real estate agents. 

Q. What are their names? A. Cay wood & Garrett. 

Q. You were served with process by the United States marshal in 
the Hannah case, in August, I think it was, in 1900, that an amended 
bill had been filed therein- 

Mr. Keigwin (interposing): Objected to as inquiring for a matter 
which is of record and to be shown by the record exclusively. 

Q. (Continuing:) I mean in the case of Hannah vs. Butler, I 
think in the year 1900, about August, the United States marshal 
came to you and left a writ with you notifying you that an amended 
bill had been filed in that case; he served you as one of the heirs of 
George Augustus Butler, deceased, did he not? 

Mr. Fitts : We object to that question also, for the same reason. 

A. 1 do not remember. 

Q. Will you swear that he did not? A. I would not swear that 
he did or did not; for I do not remember whether he did or did 
not. 

182 Q. Do you know Robert Diggs ? A. I do. 

Q. Do you know the Lewises? A. I do. 

Q. They are all mentioned as heirs in this suit, the Diggses and 
the Lewises; do you know Mary R. Diggs? A. I do. 

Q. What relation, if any, are these people to you ? 

Mr. Keigwin : Objected to on the ground that the question relates 
to a matter of pedigree which is not competent for the complainant 
to go into with this witness for the reason that she has not been ex¬ 
amined in chief on that subject. 
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A. The Lewises—Archie Lewis married my father’s sist«r, and 
the children are my first cousins—Montgomery, Shermonte he was 
better known by; Susie; Maggie; and Harry. Mary Diggs was a 
cousin, of course, to my father, because she was grand mother’s sister’s 
daughter. 

Q. Do you know Edward Diggs? A. I think he is spoken of 
sometimes as Kent. I have heard of him. 

Q. You never met him? A. Well, now, so far as meeting him is 
concerned, I really do not know that I have; I do not know, 

Q. Do you know Katie Diggs? A. I have heard of her. 

183 Q. You never met her? A. I may have met her when I 
was small. 

Q. Do you know Alice Diggs? A. I never seen her in ray life to 
my knowledge. 

Q. Do you know Arthur Diggs ? A. I have never seen him in 
my life, to my knowledge. 

Q. You say you have heard of them—what have you heard about 
them? A. I heard of them through Robert Diggs. 

Q. Did he say they were your cousins, too? 

Mr. Keigwin : Objected to on the ground that the question is 
immaterial and incompetent for the reason already stated, and fur¬ 
ther on the ground that it does not appear that Robert Diggs is re¬ 
lated to the witness. 

A. He said they were his cousins. 

Q. He did not say they were you r cousins too ? A. 1 suppose, since 
he claims they were cousins to his mother and they were his cousins, 
they all being named Diggs, that he meant they were cousins to me 
too; if they were Diggses; but they were Kents. I do not know 
Kent; I never heard of him, and I do not know anything about a 
Kent. If he is a Kent he is not a Diggs. 

Q. You stated that sometimes he is known as Kent—I believe he 

had a stepfather by the name of Kent- A. (Interposing.) I do 

not know. 1 guess, if there is any family connection, they are older 
or younger than I am; I never saw them in my life. 

184 Q. How about the Ooseys; do you know them ? A. I never 
heard of Cosey until he came to my house, and you were in 

the house when I told him so before your face. 

Q. When was that? A. After my father died, if I remember 
rightly; I told him right before your face. 

Q. I have not been to your house since your father died? A. 
Well, if not since, it was while he was sick ; but, to my best knowl¬ 
edge I think it was after my father died—no, it was just a little 
before he died ; it was during his illness, and I was not responsible 
for what I said or thought during his illness to or about people who 
came to see me then, when lie was ill, for I had no time to think 
about anything else then, but ray father. 

Q. Do you know Susan Manning? A. No. 

Q. Did you ever hear of her—she married a man bv the name of 
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Coseyi A. She is sahl to be a sister of Jennie Manning who mar¬ 
ried a Manning. I have never seen her in inv life. 

Q. Did you ever hear of her through the family? A. No. 

Q. Did you ever hear of Jennie Manning? A. Yes. 

Q. Did you ever see her? A. Yes. 

Q. Did she never speak to you about her sister Susan ? A. 

185 No. I never heard anybody but Mary Diggs and this one 
when she died, Jennie, that you speak about in my life. 

Q. Did you ever speak in Archie Lewis’ family about these three 
sisters, Mary Manning, Snsan Manning and Jennie Manning? A. 
No. I never had anv conversation about them. 

Q. Whose are the other signatures to this paper (referring to an¬ 
swer of Rebecca Smith et al.,) in this cause that I have called your 
attention to heretofore? A. The first signature and the second sig¬ 
nature seem to be the same; the third signature is my own, and 
the last one is that of my brother William Shermonte Smith. My 
sister’s name is Mary Rebecca Smith, but she is called Rebecca. 

Q. Is not tiiat first signature, Rebecca Smith, intended for your 
mother? A. I really do not know. 

Q. Your mother is named Rebecca Smith ? A. Yes. 

Q,. And vou say your sister is named Mary Rebecca Smith ? A. 
Yes. 

Q. Those two names are signed to that paper? A. Yes. But 
whether the first signature or the second signature is that of my 
sister, or the first that of my mother and the second that of my 
sister, I do not know. 

Q. Did you all sign this paper together at the same time ? A. 
No, we could not do that. 

Q. I do not mean at the same second of time; I mean one after 
the other, in the same hour or the same five minutes? A. I really 
do not remember that. 

186 Q. All you know about the purchase of this tax title from 
Mr. Marshall you know by reason of your brother telling 

you? A. I was not with him when he signed the papers; because 
lie had Mr. Fitts or somebody else with him, or rather whoever 
negotiated the matter with him I guess was with him; but I cer¬ 
tainly know that I handed him the money and that the money was 
his own. 

Q. But all your information about it came through your brother^- 
did your brother tell you he was going to buy the title to this prop¬ 
erty? A. My brother Moses came and asked me for the money with 
which to purchase it. 

Q. Did he tell you afterwards what he had done? A. He told 
me what he had done, of course; if he had not done it he would 
have handed me the money back. 
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Redirect examination.' 


Bv Mr. Fitts : 


Q. Mr. Stewart asked you, Miss Dora, whether or not you knew 
that your father during his lifetime had said to a number of people 
that he held this property in trust for the heirs; I will ask you 
whether, as matter of fact, your father ever held this property in any 
way for himself or for anyone else ? A. I have stated as to that. 
I have stated that ray father never had the property under his charge 
at all; because, in the first place, when George Augustus Butler 
died, it was involved in the suit of Hannah vs. Butler and it 

187 had gone into court. And there was a mortgage on the prop¬ 
erty which had never been settled up. Therefore, my father 

could not have claimed it and he did not pretend to claim it as his, 
and he never was in possession of it. 

Q. Did he at any time express himself as unwilling or unable to 
take charge of this property and represent the heirs or himself ? A. 
I know that he was both unwilling and unable to do so. 

Q. How do you know that? A. Because I had what money he 
was making; and, therefore, I know that he was unable to take it; 
he was unwilling because, so far as he was concerned, it was in court, 
and he knew it, and he knew that it would cost a good deal, or 
thought it would, at least, to settle the case, and he did not propose 
to spend his money in that way. And, therefore, he said that he 
did not propose to spend his money in that case as he did not know 
how it would turn out, but that my brother might do what he 
pleased, that if lie wanted to make anything out of it he could do so, 
and if he did not he need not. That is the way it remained. My 
brother Moses then took it up. 

Q. You have said something, in your cross-examination by Mr. 
Stewart, about an interview that took place between Mr. Cosey and 
your father at the hackstand. Were you present at that interview ? 
A. No. 

Q. How did you know that such an interview took place ? 

188 A. My father came home and told me of it; and 1 said, 
“ That is not the place to attend to business with Mr. Cosey ;” 

“ When he comes again, tell him that is not the place to attend to 
business; if he wants to see you to attend to business, let him come 
to the house and attend to it here.” I do not think my father after 
that attended to any more business on the huckstand ; but whether 
Mr. Cosey went there any more I do not know. 

Q. Did your father repeat to you the conversation that took place 
between himself and Mr. Cosey at that interview on the hack stand ? 
A. I do not think he did ; as far as 1 can remember, I do not think 
he did. 


Q. He did not say what Mr. Cosey wanted ? A. No. He simply 
said that Mr. Cosey was down on the hack stand to talk with him ; 


and I remonstrated with lather there and said, 


U 


Papa, if Mr. Cosey 


wants to see you, the place is not at the hackstand for you to attend 
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to business, but at your house,.and then we will be here to know 
what you say and do.” 

Q. At another time, during your cross-examination by Mr. Stew¬ 
art, he referred to your being with your brother Moses when he took 
possession of the property on F street; at whose instance did you 
go there? A. I went at Moses’ instance. 

189 Q,. He asked } f ou to go ? A. Yes. 

Q. For what purpose ? A. Why, of course, I went there 
with him as we do in most all cases together. 

Q. To keep his company ? A. Yes. 

Recross-examination. 

Bv Mr. Stewart : 

4 / 

Q. How do you know there was a mortgage on that property ? 
A. Why, when the case was put into court after George Augustus 
Butler died—I do not know enough about law to know the case 
through—somebody claimed that in one) 7 had been borrowed by him 
on the property, somewhere, whether in New York or London I do 
not know, but the case was in court; and, of course, this money that 
had been borrowed had to be settled up in some way; and nobody 
would come forward, and nobody did come forward, and my 
father—knowing lie was akin—entered his kinship or whatever it 
is—I could not tell you in law—but he had a lawyer to appear for 
him as one of the heirs of George Augustus Butler. 

Q. Did you get that lawyer for your father? A. No, I did not. 

Q. You said you attended to all his business? A. But I went 
with him the Jirst time he ever saw him. 

Q. When was the first time? A. The first time he went to see 
the lawyer I went with him. 

190 Q. How long ago ? A. I could not tell you now, but I 
have a paper at home that will tell. 

Q. 1890 or 1891 ? A. Not 1890, because he was not dead in 1890; 
he did not die until November 11, 1891,—George Augustus Butler. 

Q. Was it in 1891 ? A. I suppose it was in 1891, or somewhere 
along there. 

Q. Did your father keep a bank account ? A. No, not while lie 
lived; I was the only banker he ever had. 

Q. How long have you been the banker for your father and your 
brother? A. Well, I could not just say—but ever since I went into 
the schools, and that has been quite a little time. When father 
came out of the printing office, when he first put his team on the 
streets, he turned his business over to me. 

Q. Did you- father ever have repairs done on this property? A. 
Not a penny’s worth. 

Q. You had all the repairs done on the house where he lived? 
A. Well, I do not think our house has anything to do with this part 
of the case. 

Q. All the repairs on your father’s property you attended to? A. 
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Rather did not have any property but what be lived in. Thafcis all 
he had. 

Q. All the repairs on your father’s property you attended 

191 to yourself? A. Yes; I did not attend to it myself, but I 
paid the bills for whatever was doue. 

SALVADORA E. SMITH. 

Subscribed and sworn to before me this 23rd day of May, 1903. 

ALBERT HARPER, Examiner. 

Moses Smith, being produced as a witness of lawful age for and 
on behalf of himself as one of the defendants, and being first duly 
sworn, deposes and says: 

Direct examination. 

Bv Mr. Keigwin : 

•J 

Q. Your name is Moses Smith and you are one of the defendants 
to this suit ? A. Yes. 

Mr. Stewart: I object to this testimony for the reason that Moses 
Smith is estopped in this cause from producing any testimony by 
virtue of the plea in this cause having been overruled and the ap¬ 
plication made to answer having been denied him ; and I here give 
notice that I shall at the hearing of this cause ask the court to sup¬ 
press this testimony. 

Q, You are a son of the late Moses William Smith who 

192 has been mentioned in the testimony of your sister, Miss 
Salvadora E. Smith, who has just testified? A. Yes. 

Q. What is your occupation ? • 

Witness : What I follow for a living ? 

Mr. Keigwin: Yes. 

A. I worked in the Government service. 

Q. What department? A. In the Department of Agriculture. 

Q. How long have you worked there ? A. I have been working 
there since 1895; it was about that time that I was appointed, and 
before that I worked at various things. 

Mr. Stewart : I object to Mr. Keigwin conducting this examina¬ 
tion because he is not the attorney of record. 

Q. Are you acquainted with the property which is mentioned and' 
described in the bill of complaint in this cause, and which is in¬ 
volved in this controversy ? A. Yes. 

Q. Do you remember when its former owner George Augustus 
Butler died? A. Yes. 

Q. When was that? A. I think in 1891. 

Q. About what time in 1891 ? A. I think in the latter part of 
that year, but I will not be positive about that. 

193 Q. Do you know who was in occupation of the property 
at the time of the death of George Augustus Butler? 
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Witness : Who lived there—do you fnean ? 

Mr. Keigwin : Yes. 

A. To the best of my knowledge the Wests lived there. 

Q. A family named West? A. Yes. 

Q. Who represented George Augustus Butler, in his lifetime, in 
the collection of the rents of that property ; who was his agent for 
the collection of the rent of that property ? A. Well, I think Harry 
Smith ; I will not be sure about that, but I think he did. 

Q. The Harry Smith you refer to is James Harry Smith, a colored 
lawyer of this city ? A. Yes. 

Q. Do you know how long James Harry Smith continued to col¬ 
lect the rents of this property after the death of George Augustus 
Butler f A. I do not know. 

Q. Do you know how long the Wests remained in the property 
after the death of George Augusts!* Butler? A. Well, so far as the 
day and date is concerned I could not tell you. 

Q. Well, the year? A. They remained in the property until I 
took possession of it, and then they moved out. 

Q,. Do you know whether or not your father, Moses William 

194 Smith, ever was in possession or occupation of this property? 
A. No, sir; he never was. 

Q. Where were you living during the last ten years of your 
father’s life ? A. At home, No. 460 Massachusetts avenue, north¬ 
west, in this city ; the number used to be 440 but it was changed 
to 460. 

Q. Was that his home? A. Yes. 

Q. You were living with him? A. Yes. 

Q. And your sisters? A. Yes. 

Q. Were you in a position to know what your father did in regard 
to this property and whether or not he took possession and collected 
the rents of it? A. Yes, sir; I think so. 

Q. Did he or did he not collect the rents of this property? A. 
He never collected anything at all. 

Q. Then, as I understand, in the year 1898, when the Wests 
moved out. you went up there and occupied the property ? A. 
Yes. 

Q. Was your father aware of the fact that you were doing that ? 
A. Yes. 

Q. Had he ever said anything to you about it? A. Well,he 

195 would tell me that he did not have any money and was in no 
shape or form to take possession of anything else. 

Q. What did you do when you went there in November, 1898? 
A. Well, as it was vacant, I had it put in a sanitary condition ; and 
I had the hydrant fixed up and the water closet cleaned so as to 
rent it. 

Q. Who paid for these repairs or changes? A. I paid for them. 

Q. I hand you a bill dated March 17, 1899, of Daniel Hannan, 
plumber and gas-fitter, purporting to have been rendered to you in 
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the sum of $7.50; and I will ask you if that bill was presented to 
you and paid by you? A. Yes. 

Mr. Keigwin : Solicitors for the defendant Moses Smith here give 
this bill in evidence. 

(Note. —And the same is herewith filed in evidence and marked 
Exhibit A. H. No. 18.) 

Q. I show you a permit issued by the inspector of buildings of the 
District of Columbia, 1898, and ask you whether you are the Moses 
Smith mentioned in that permit, and whether you procured it? 
A. Yes. 

Mr. Keigwin : Solicitors for the defendant, Moses Smith, here 
give that permit in evidence. 

(Note. —And the same is herewith filed in evidence and marked 
Exhibit A. H. No. 19.) 

196 Q. I hand you a bill made out in the name of Moses Smith 
by R. V. Rusk, proprietor of the odorless excavating ap¬ 
paratus, dated November 9. 1898, and ask if that bill was presented 
to and paid by you ? A. Yes. 

Mr. Keigwin : Solicitors for the defendant Moses Smith here give 
that bill in evidence. 

(Note. —And the same is herewith filed in evidence and marked 
Exhibit A. II. No. 20.) 

Witness: I have more bills relating to this property if you want 
them. 

Mr. Keigwin: These will be enough. 

Q. I show you a postal card addressed to “ Moses W. Smith, Esq., 
440 Mass. Ave., city,” postmarked August 12, 1898, signed by 
Charles W. Fitts, and ask you to look at the same and state whether 
or not that was received by your father and who is the son referred 
to therein? A. This is my father. 

Q. That postal card was received by your father? A. Yes. 

Q. Who is the son referred to therein? A. That is me. 

Mr. Keigwin : Solicitors for the defendant Moses Smith, here give 
this postal card in evidence. 

(Note, —And the same is herewith filed in evidence and marked 
Exhibit A. H. No. 21.) 

197 Q. Now, Mr. Smith, some comment has been made in this 
testimony of a deed to these premises which was executed by 

one Albert Marshall and his wife in favor of a certain Moses Smith. I 
will ask you if you know who was the Moses Smith mentioned and 
intended to be named in that deed ? A. It was me. 

Q. It was yourself? A. Yes. 

Q. What did you have to do with the procurement of that deed? 
A. I paid for it. 

Q. How much did you pay for it ? A. Three hundred dollars. 
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Q. Did you pay that in person to Mr. Marshall or send it to him 
or, did you pay it indirectly? A. I paid it in person to hitn, or to 
his agent; Mr. Fitts was with me when I paid the money. 

Q. Did you receive the deed yourself? A. Yes. 

Q. Was the deed delivered to you ? A. Yes. 

Mr. Stewart : I object to all this testimony as going into matters 
that are res fiidicata. 

Q. Did your father pay for the deed ? A. No. My father did 
not have any money to pay for anything. 

Q. Did your father receive the deed ? A. No, sir. 

198 Q. The deed was not delivered to your father? A. No, 
sir. 

Q. Did your father have any negotiations with Albert Marshall 
on the subject? A. No, sir. 

Q. You are quite sure that your father never saw Albert Mar¬ 
shall? A. I am sure he did not. 

Q. Do you know who caused that deed to be recorded ? 

Witness: In the recorder’s office? 

Mr. Keigwin : Yes. 

A. Why, I did. 

Q. Did you pay for the recording of that deed ? A. Yes. 

Q. Have you been in possession of this property since the year 
1898? A. Yes. 

Q. And collecting the rents? A. Yes. 

Q. And making repairs? A. Yes. 

Q. Do you remember going to Albert Marshall for the purpose of 
purchasing this title from him at any time before the interview at 
which he agreed to sell you the title to this property? A. 
Yes. 

199 Q. What did Mr. Marshall say to you on the occasion of 
that first interview? A. Well, if I remember correctly, Mr. 

Marshall told me Mr. Cosey had an option on that, and I could 
not get it until it was decided whether Mr. Cosey would take it 
or not. 

Q. What Mr. Cosey? A. Well, this one spoken of in this suit? 

A. Alfred B. S'ose}'? A. Yes. 

Q. And when vou next saw Mr. Marshall what did he tell vou ? 
A. He was given a certain time, at least I was given a certain time 
with the understanding that if Mr. Cosey did not take it in that 
time I was to take it if I wanted it. 

Q. What did you do when that time was up? A. Why, I 
bought it. 

Cross-exa m i n a tio n. 

Bv Mr. Stewart : 

V 

Q. On what premises was that work done for which this bill (Ex¬ 
hibit A. II. No. 18) was rendered ? A. That was 2145 F street. 
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Q. Why did you not have the plumber put that on the bill? A. 
Well, I did not think it was necessary; I was not bothered about 
that, as the plumber knew me and I knew him. And I knew he 
done the work there and he knew he done the work there. 

Q. Did you have plumbing work done in the Massachu- 

200 setts Avenue house? 

Witness: Why ! what would I have to do with the Massa¬ 
chusetts Avenue house when my father was living? 

Mr. Stewart : I ask you whether you did or did not have some 
plumbing work done in the Massachusetts Avenue house? 

A. No, no, of course not. 

Q. You have plumbing work in your Massachusetts Avenue 
house? A. Yes, certainly ; we have a water-closet there. 

Q. And you had at that time? A. Yes. 

Q. What carpenter did this work at 2145 F street, for which you 
say you got this permit? 

Witness: Let me see the names? 

Mr. Stewart: I hand you this permit which has been filed here 
and marked Exhibit A. H. No. 19. 

A. Why, this was Mr. Brady. This is the permit of the building 
inspector. I can give you the bill at home with the carpenter’s 
name on it; I had two or three carpenters working up there, but I 
do not remember which one this is now. 

Q. I mean the carpenter who did these alterations set out here in 
this permit? A. I do not remember the one that did the work 
under this permit, but I have his bill or receipt at home. 

201 Q. How long have you been acquainted with Mr. Charles 
W. Fitts? A. Well, I guess since along about 1898; prob¬ 
ably a little before that. 

Q. What part of 1898 ? A. The latter part of the year, I think. 

Q. The latter part of the year;—December, 1898 ? A. No, it was 
before then. 

Q. November or October ? A. I guess it was along about October 
or November, 1898. 

Q. How did you happen to meet him—what was the occasion for 
your meeting him? 

Mr. Keigwin : Objected to as being immaterial. 

A. Well, I think he was transacting some business for my father 
on some other property or something of the kind. 

Q. What property was it? A. 1 think—I will not be sure, I 
think it was the Massachusetts Avenue property. 

Q. How long had your father been acquainted with him ? A. That 
I could not say. I do not know—so far as the exact time is con¬ 
cerned. * 

Q. Well, .you first saw Mr. Fitts about October, 1898? A. Yes. 

Q. And vour father had seen him prior to that? A. Yes, about 
that time. 
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Q. During the course of your acquaintance with Mr. Fitts he 

202 Ims had occasion to write you quite a number of communica¬ 
tions, has he not ? A. Well, yes. 

Witness: I suppose you mean by that in business transactions 
with me he generally wrote me quite a number of letters? 

Mr. Stewart: Yes, relating to business transactions. 

Q. In his capacity as attorney in writing you letters he wrote you 
this postal card filed here as Exhibit A. II. No. 21 ? 

Mr. Fitts : Objected to as being misleading. There is no evi¬ 
dence in the case tending to show that I wrote the witness that 
postal card. 

A. This postal card is addressed to my father, Moses W. Smith. 
That is not me. 

Q. Explain why it was that Mr. Fitts wanted to see you and your 
father together at the time of writing this postal card. 

Mr. Fitts : Objected to because the witness was asked to tell what 
was in my mind at the time I addressed that postal card to his 
father, Moses W. Smith, which is a physical impossibility to do. 

A. Well, I suppose, probably, he wanted to ask me some questions 
or other; that is the only thing I can judge from it. 

Q. The postal card states “ The clerk forgot to have you sign a 
paper the other day what paper is he referring to there? A. I 
do not remember. 

Q. Did you accompany your father in response to this 

203 postal card ? A. I will not be positive, but I think I did ; I 
do not remember. 

Q. What was the matter talked about, if you remember, when 
you went to call in response to this postal card; was it something 
in reference to this property ? 

Mr. Fitts: Objected to as intimating that the witness responded 
to the invitation of the postal card ; whereas, the witness has testi¬ 
fied that lie does not remember whether he responded or not. 

A. Well, I do not know; I would not be positive about it. But 
I think it was in regard to my taking possession and buying the 
title and paying for it out of my own pocket with my own money. 

Q. Buying what title? A. The title to this property, 2145 F 
street. 

Q. Do you mean, the title to this property from Mr. Marshall ? 
A. Yes. 

Q„ Mr. Marshall did not have the property at that time—did 
not have thg title at that time? A. I said, that is the only thing I 
could think of. 

Q. Mr. Marshall did not have the title at that time. What, title 
were you referring to when you spoke of the title- 

Mr. Fitts : Show the witness the postal card (Exhibit A. II. No. 
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2l) and let him see as to the time, so that he cau answer the question 
intelligently. 

204 Mr. Stewart (to witness): Here is the postal card. 

A. (After reading postal card.) Well, I do not remember. 
Q. What paper was that you spoke about awhile ago—what title 
did you have reference to awhile ago. 

Mr. Keigwin: Objected toon the ground that the witness says 
he does not remember the transaction, and, therefore, it is imma¬ 
terial what title he had in mind in the conjectural answer which he 
made some time ago. 

A. Well, I just told you, a while ago, when I went with my father 
I do not remember what was spoken of the day I went with him. 

Q. When did you first learn that Marshall had the title ? A. 
When you told Mr. Fitts and Mr. Fitts told me. 

Q. I told you too, did I not? A. You did not tell me until after 
Mr. Fitts told me. 

Q. Are you sure about that? A. Yes. 

Q. Where did Mr. Fitts say he got the information? A. I did 
not ask him anything about that; it was none of my business, and 
I do not care. 

Q. What time was it that Mr. Fitts told you that Mr. Marshall 
bad the tax title? A. Well, somewhere about 1899,1 think. 

Q. What time in 1899 ? A. Along about the latter part of the 
year, I think. 

Q. When you went to see Mr. Marshall, what did Mr. Mar- 

205 shall say to you ? A. Why, Mr. Marshall said that he had 
this tax deed for sale and that Mr. Cosey had an option on 

it, and that I could not buy it until he got a decided answer from 
Mr. Cosey whether he wanted it or not; and afterwards he did not 
take it—you know, yourself, that you refused it—and I was advised 
by my lawyer to buy it. 

Q. Did he say who Cosey was ? 

Witness: Who? 

Mr. Stewart: Mr. Marshall. 

A. No, not that I know of; he said Mr. Cosey. 

Q. Did he say he had seen Mr. Cosey, himself—that is Mr. Mar¬ 
shall ? A. Well, I did not ask him the question. 

Q. Did he tell you that Mr. Cosey had been with him and made 
arrangements about this title ? A. Yes. He had the option on it. 

Q. I am not asking about the option. I am aking about Mr. 
Cosey. Did Mr. Marshall tell you that Mr. Cosey came to him in 
person and got that option ? 

Mr. Keigwin : Objected to on the ground that the details of the 
negotiations between Mr. Cosey and Mr. Marshall leading up to the 
option to which the witness has testified are entirely immaterial, and 
not, presumptively, within the knowledge of the witness. 

A. He told me that Mr. Cosey was to buy it; understand. And 
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I supposed by that he meant that Mr. Cosey had the first right, if 
he wanted it, and that my right was out of the question en- 

206 tirely if Mr. Cose} 7 wanted it. 

Q. How did Mr. Cosey get the option ? A. Probably in 
view of his attorney, who was interested in it. 

Q. What did Mr. Marshall say as to how Mr. Cosey got this op¬ 
tion—I want to know; you say you went to Mr. Marshall and had 
a conversation with him and he said something about Cosey. Now, 
my question is: Did Mr. Marshall say that Mr. Cosey came to him 
in person and got this option ; what did he say about that ? A. He 
said that Mr. Cosey had the first refusal. 

Q. Did Mr. Cosey come to him in person ? A. That I do not 
know. 

Q. You had a conversation with him about Cosey ? A. Yes. 

Q. Was Mr. Cosey there when you had the conversation with Mr. 
Marshall ? A. No. 

Q. If Mr. Cosey was not there, how did Mr. Marshall say Mr. 
Cosey got the option? A. Why, Mr. Cosey wanted to buy it; at 
that time he wanted to buv it. but afterwards he found that he did 

4 / * 

not want it. 

Q. Mr. Smith, how long did lie say this option of Cosey’s lasted 
when you first called on him ? A. I think it lasted, if I re- 

207 member correctly, two weeks or a week. 

Q. When did he say he first gave this option ? A. Well, 
so far as day and date is concerned, why, that I could not say. 

Q. Did he not tell you that he would sell it to Cosey or to the 
Smiths cheaper than to anybody else ? 

Witness : Tell me so ? 

Mr. Stewart: Yes. 

A. No. 

Q. Did he not tell you that special arrangement had been made with 
him about this property—that is, Mr. Marshall—about the purchase 
of this tax-title ? A. No. 

Q.. He knew you when you went to him; that is, Mr. Marshall 
knew your name and your relation to this property ? A. I do not 
see how he knew unless you told him. 

Q. Are you sure you have ever seen Mr. Marshall? A. Yes, I 
think so. 

Q. Did not Mr. Marshall tell you that he had made special ar¬ 
rangement about the sale of the tax-title to this property to these 
parties by reason of the fact that they were heirs and he would sell 
to them cheaper than to anybody else ? 

Witness: What do you mean by these parties? 

Mr. Stewart: The parties Mr. Cosey represented,and the parties 
your father represented ? 

208 Mr. Keigwin: I object to that question on the ground that 
it is double, and embodies two questions; and should be di¬ 
vided into two questions, one relating to the arrangements made or 
supposed to have been made with Mr. Cosey, and the other relat- 
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ing to an arrangement supposed to have been made— the father of 
the witness; in order that the witness may intelligently answer with 
respect to the two different parties concerned. 

A. No, I do not know anything of that. 

Q. Now, the only thing you knew, when you saw Mr. Marshall, was 
that you found out by some means—you do not know how—that 
Cosey had an option on the property, and that it had two weeks to 
run ? 

Mr. Fitts : The form of the question is objected to because it as» 
sumes something that the evidence does not bear out; the witness 
testified that he does not know how he got the information of the 
option, and so stated upon the record ; whereas, the question as¬ 
sumes that such is not the fact. 

A. Yes. 

Q, You do not know how you got that information ? A. No. I 
cannot say that I do. 

Q. That he was to have this option for two weeks? A. No. 

Q. Whom did you tell iu 1898, besides your sister who has just 
testified, about taking possession of this property? A. I do not 
know that I told anyone, unless they asked me, and I do not 

209 remember anyone asking me; but, if anybody asked me, I 
told them. 

Q. You were living in the house with your father at the time? 
A. Yes. 

Q. On Massachusetts avenue ? A. Yes. 

Q. Did you have a talk in the family about it before you did it? 

Mr. Kkigwin : Objected to as immaterial; and, further, as being 
too vague and indefinite to be answered ; the term “ family ” cover¬ 
ing a large and undefined number of persons so that the question 
cannot be answered. 

A. Well, I guess I did. 

Q. Now, you stated in your plea that you took possession of this 
property about the 1st of January, 1899- 

Witness (interposing): The 1st of January, 1899? 

Mr. Stewart : Yes. 

Q. (Continuing:) Now, you say it was in 1898- A. (Interpos¬ 

ing.) It was in 1898. 

Q. But you have sworn that it was the 1st of January, 1899, in 
your plea filed in this cause. A. Well, it was about that time that I 
took possession. 

Q. Which of these dates is correct, January or November; 1 
mean, which one do you swear to now ? A. I think that it was in 
1898 I took possession. 

Q. You have read this bill over in this cause have you not? 

210 Witness : Which bill ? 

Mr. Stewart : The bill filed by Mr. Cosey in this cause. 

W itness : Have I read it over ? 

14—1546a 
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Mr. Stewart: Yes. 

A. Yes, I think so. 

Q. You remember all the persons named in that bill whom he 
put down as relatives of his and of yours? A. Well, I think I do. 

Q„ They are all relatives of yours, are they not? 

Mr. Kkigwin : Objected to on the ground that the question goes 
into the matter of pedigree which was not touched upon in the ex¬ 
amination-in-chief of this witness; and, upon the further ground, 
that the question is too general, comprehensive and indefinite, in 
that it refers to a large number of persons who are named in the 
bills of complaint in this cause, and calls upon the witness to answer 
as to the relationship of the said persons without naming or identify¬ 
ing them individually or in any way in which the different and 
divers relationships or want of relationships can be intelligently 
stated. 

A. Well, some of them are, that I know; some others, so far as 
my own personal knowledge and belief are concerned, I do not be¬ 
lieve they are. 

Q,. What personal knowledge have you about the relationship of 
any of them outside of your own family ? 

Mr. Kkigwin: Same objection. 

A. The children of my father’s sister—the Lewises—so far 

211 as my personal knowledge is concerned, those when three or 
four days old, probabl}’,—some of them,—1 went up to the 

house to see the baby, you might tex’m it; that is the only way I 
know. 

Q. You do not know anybody here but the Lewises, if I under¬ 
stand your answer correctly? A. Yes, I do. 

Q. Who else do you know besides the Lewises? A. I know the 
Diggses. 

Q,. Who else ? A. I do not know any of the rest of them ; I do 
not know this man—I know you want me to mention the relations 
I know. 

Q. You say you know the Lewises and Diggses; and the others 
you say you do not know? A. No. 

Q. Who are the others you do not know? A. Why, the ones 
mentioned there in that bill of Cosey’s—I do not know him. 

Q. You do not know Alfred B. Oosey? A. No. 

Q. You knew Mary R. Diggs? A. Yes. 

Q. You knew Jennie Manning? A. Yes. 

Q. You knew Susan Manning? A. No. 

212 Q. How did you find out by Mary R. Diggs? 

Witness : What do you mean ? 

Mr. Stewart: How did you get any information about her being 
a relative of yours? 

A. Because she lived here in Washington. 

Q. And Jennie Manning ? A. She lived here in Washington. 




MOSES SMITH, JUNIOR, VS. ALFRED B. COSEY. 107 

Q. Did they never tell you that they had another sister named 
Susan Manning? A. I never heard of her. 

Q. Do you know .Robert Diggs? A. Yes. 

Q.' He is one of your relatives? A. Yes. 

Q. How long has your sister been keeping your money for you ? 
A. Oh, for years. 

Q. How many years ? A. Well, I guess along about 1895 and 
probably before then. 

Q. When did you go to Chicago? 

Witness : When did I go to Chicago ? 

Mr. Stewart: Yes. 

A. I went to Chicago, if I remember correctly—I think it was in 
1879 or 1880—along about that time. 4 

Q. You worked in the Government Printing Office at one time? 
A. When .did you leave there—what time was it you left 

213 there? A. Well, now, it was under Cleveland’s second ad¬ 
ministration. 

Q. About what time, about what year ? A. I think it was in 1893 
or 1894. 

Q. Where did you go after you got out of the Government orint- 
iug Office ? 

Witness : You mean from this city. 

Mr. Stewart : Yes. 

A. I did not go anywhere; I stayed here. 

Q. When did you go to work in the Bureau of .Engraving and 
Printing? A. I never worked there. 

Q. I mean, the Agricultural Department—that is what I should 
have said. A. I think I went to work there in 1895; I can find 
that out from the payrolls over there. 

Q. When did you first meet Mr. Alfred B. Cosey, the complainant 
in this suit? A. When you brought him to the house. 

Q. When was that? A. Whv, that was when my father was sick, 
I think. 

Q. How many times have you seen him siuce that ? 

Witness: Since you brought him to the house? 

Mr. Stewart : Yes. 

A. I have not seen him at all so far as to kuow him ; if I met 
him on the street, I did not know him. You did not bring him 
there but once, so far as I know. 

Q. What time was this, that your father was sick and I 

214 brought him there ? A. I do not know. 

Q. Do you remember the month? A. That 1 cannot say. 
I know my father was very low at the time. 

Q. Well, do you remember about how long after that it was before 
he died—just approximately? A. No, I do not know; because 
father was sick a right smart while. 

Q. Was it as much as a month? A. More than that I reckon. 

Q„ A month and a half? A. I cannot say. You remember. 
When you brought him there you introduced him to me on the 
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street, right in front of my door, and asked me if I did not know 
him. 

Witness: Don’t you remember that? 

Mr. Stewart: I am not under examination. 

Q. Did you ever hear your father talk about your relations? A. 
Oh, yes. 

Q. In connection with this property? A. No, not in connection 
with this property. 

Q. That is, the west half of lot 7 in square 80; did you hear your 
father speak of your relations in connection with that property ? 
A. Yes. 

Q. What did he say about it? A. He said that Henry 

215 Butler was living up there and he was a relative of his. 

Q. Did you hear him speak about George Butler? A. 
George Butler—that is Henry Butler’s son—yes. 

Q. About the time that this suit was brought by Hannah against 
the property what did your father say, if you heard him say any¬ 
thing about it—or what did he do? A. The ouly thing that I 
know that mj 7 father said or done was that he said he.did not have 
any money—no more he didn’t; he did not have anything to risk ; 
at least, what he was making it took to take care of home. 

Q. He got a lawyer did he not? A. I suppose he did. 

Q. Did he tell you that he had gotten a lawyer? A. Well, I did 
not ask him. 

Q. You knew he did have a lawyer ? A. Yes, I suppose he did. 
Q. What was his name? A. Mr. Fitts, I suppose was his lawyer. 
Q. I am speaking about the Hannah suit. A. Oh, he had Mr. 
Mattingl} r . 

Q. Then, when the other suit was filed he had Mr. Fitts? 
Witness: What other suit do you mean ? 

Mr. Stewart: After this first one; that is, the one filed by Mr. 
Darlington and Mr. Kimball. 

Mr. Fitts : Objected to as being misleading, the record showing 
that when the amendment to the suit of Hannah vs. Butler 

216 was filed the father of the witness was dead and was not made 
a party to that suit. 

A. So far as I know I think it was Mr. Fitts. 

Q. Well, then, Mr. Fitts first represented your father and after¬ 
wards represented you ? A. After my father threw it up and had 
nothing to invest in it. 

Q. Mr. Fitts represented you in the suit filed by Mr. Darlington 
and Mr. Kimball—in 1900,1 think it was. 

Mr. Fitts: Objected to as being a matter of record. 

(Note.—N o answer to last question.) 

Q. Well, if the record shows that Mr. Fitts did represent you, it 

is wrong, is it? A. If Mr. Fitts represented me- 

Q. (Interposing.) I say that if the record should show that Mr. 
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Fitts represented you it would not be right, would it? A. So far as 
what is concerned—make it plain. 

Q. I am talking about the suit filed by Mr. Darlington and Mr. 
Kimball. The}' filed an amended bill in the suit of Hanuah vs. 
Butler. I ask you if Mr. Fitts represented you in that suit? A. 
Why, no; my father was living then. 

Q. I understand that your father died in February, 1900? A. 
Yes. 

Q. Mr. Darlington and Mr. Kimball filed that suit, I think, in 
August, 1900, and in that suit you and your sisters and the 

217 Coseys and the Lewises and everybody were made parties to 

it- 

Witness (interposing): You mean the suit about the four thou¬ 
sand dollars? 

Mr. Stewart: Yes. 

A. Why didn’t you say that at first, instead of fooling about it in 
that way? Why,so far as the four thousand dollars was concerned, 
Mr. Fitts represented us. 

Q. AVhom do you mean by “ us”? A. Why, the.heirs. 

Q. He represented all the heirs? A. Yes. 

Q. Did Mr. Fitts ever explain to you why it was that he never, 
filed an answer in that suit ? 

Mr. Fitts: Objected to on the ground that it calls for an answer 
which relates to communications that passed between counsel and 
client, and is therefore privileged ; and I notify counsel that, if he 
persists in the question, [ shall instruct the witness that he shall de¬ 
cline to answer, and request that the question be certified to the 
court for instructions. 

Q. As matter of fact you did not file an answer? 

Mr. Fitts : Objected to on the ground that the record is conclusive 
evidence; and I instruct the witness that he need not answer the 
question, as it is evident the object of counsel is to multiply the 
record at the cost of my client. 

(Note. —No answer to last question.) 

Q. When you got your deed from Albert Marshall you got no 
possession of the property from him ? 

218 Mr. Keigwin : Objected to on the ground that the witness 
has already stated the facts as to the possession of the prop¬ 
erty at and anterior to the time of the deed from Marshall. 

A. I already had possession of it. 

Q. So, he gave you a deed for the property but did not have the 
possession of it at that time? A. Well, what I mean—no; he had 
the deed and I bought the deed from him. 

Q. He had the deed and you had the property ; be gave you the 
deed, but he did not give you the property ? A. I already had pos¬ 
session of it. 
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Redirect. 

By Mr. Iveigwin : 

Q. When you went to see Mr. Marshall on the first occasion with 
reference to the purchase of this tax deed, did Mr. Marshall tell you 
that Cosey had an option on the property which would expire in 
about two weeks ? A. Yes. 

Q. Did he say anything to you as to what capacity Mr. Cosey 
assumed in buying that option—whether as representing himself 
alone, or as representing other persons? A. I do not think lie did. 
I do not remember. He told me that I could not get it—could not 
buy it—until that time was out. 

Q. Did he say anything to you about any arrangement that had 
been made to purchase this property on behalf of the heirs of 
219 George Augustus Butler, deceased, and that Cosey represented 
them, or claimed to represent them? A. No, sir. 

Q. Do you remember having any interviews with Robert Diggs 
and Shermonte Lewis, or either of them, about the time you took 
possession of this property, in which you mentioned to them, or to 
either of them, the fact that you had taken possession of this 
property? A. Yes, I think I did. 

Q. Which one of them did you see, or, was it bolli of them? A. 
I think I told both of them,—not at the same time, but in the same 
house, at various times that I met them ; I think I told each one of 
them. 

Q. About what time did you make these statements to Robert Diggs 
and Shermonte Lewis? A. Well, when I did take possession of it; 
about 1898. 

Q. Well, was it within a week or a month or three months after 
you took possession of it? A. I guess in about three months, prob¬ 
ably. When I met them, and the discussion came up, I told them 
that I had taken possession of it. 


Recross-examination. 


By Mr. Stewart : 

Q. You said awhile ago that you did not tell anybody when you 
did take possession of that property, but you say now that you had 
interviews with Robert Diggs and Shermonte Lewis in 1898- 


220 Mr. Fitts (Interposing): Objected to as being manifestly 
misleading; the contrary being the fact:—that the witness 
said in his cross-examination he did not remember having told any 
one. 


A. Well, when anybody asked me, no matter who; but it was 
since 1898 that I told him, and I told you, I believe, that I took 
possession of it for myself. 

Q. But you said awhile ago that nobody asked you? A. I could 
not make anybody ask me. 
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Q. Now you say that you told Robert Diggs and Slier monte 
Lewis. A. If the discussion came up I told them. 

MOSES SMITH. 


Subscribed and sworn to before me this 23rd day of May, 1903. 


(Adjourned.) 


ALBERT HARPER, Examiner. 


221 May 28, 1903—Thursday, 1 o’clock p. in. 

Met pursuant to agreement. 

Appearances: Joseph H. Stewart, Esq., solicitor for the complain¬ 
ant; Messrs. Charles W. Fitts and Charles A. Keigwin, solicitors for 
the defendant Moses Smith; also the examiner; and— 

James II. Smith, who, being produced as a witness of lawful 
age for and on behalf of the defendant Moses Smith, and being first 
duly sworn, deposes and says : 

Direct examination. 


By Mr. Keigwin : 

Q. You are a lawyer and a member of this bar? A. Yes. 

Mr. Stewart: I object to the examination of this witness by 
Mr. Keigwin, because he is not the attorney of record ; and I object 
to this session of testimony because it is illegal. 

Q. Are you acquainted with the property, !No. 2145 F street north¬ 
west, in this city, which is in controversy in this suit, and was 
formerly the property of George Augustus Butler, now deceased ? 
A. Yes. 

Q. State what your relations to that property were during the 
lifetime of George Augustus Butler. A. I represented George 
Augustus Butler, as his agent and attorney, while he was in China ; 
I rented the property and collected the rents and transmitted them 
to him. 

222 Q. You were in correspondence with him? A. Yes, for a 
considerable length of time. 

Q. When did your connection with that property terminate? A. 
Mr. Hackett, an attorney of this bar, who was at one time Assistant 
Secretary of the United States Navy, came to me with certain papers, 
showing an assignment made to some firm of people in New York— 
I cannot remember their names now, as it has been so long ago; it 
was an assignment made by George Augustus Butler of this prop¬ 
erty to them in consideration of an indebtedness due them, and I 
think a letter accompanied that assignment from Butler directing 
me to turn this property over to him. And I turned the property 
over to him and had nothing further to do with it. 

Q. That was Frank W. Hackett, an attorney in this city? A. 
Yes. 
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Q. And recently Assistant Secretary of the Navy ? A. Yes. 

Q. Since that time you have had nothing more to do with the 
property? A. Since that time I have had nothing more to do 
with it. 

Q. Was there a tenant in occupation of the property? A. Yes; 
the propert}^ was under rental the whole time that I had charge of 
it, and I turned the rental agreement and everything over to Mr. 
Hackett. 

Mr. Stewart : Objected to on the ground that all this testimony 
is immaterial as going into matters having no bearing on this 
suit. 

223 Q. How long have you lived in this city? A. From my 
earliest recollection ; I think about fifty-three years. 

Q. You are about fifty-three years old ? A. Yes. 

Q. What part of this city have you lived in most of your life ? A. 
I lived, until I was about 23 or 24 years of age, on F street, between 
18th and 19th streets, northwest, in this city, in an old frame build¬ 
ing on the north side of the street; it is now torn down. 

Q. Were you well acquainted with the family of George Augustus 
Butler? A. Very well. 

Q. How did you become acquainted with them? A. My grand¬ 
mother with whom I was reared; she and they visited frequently, 
they came to my house and we went to their house. 

Q. You lived in the same neighborhood? A. Yes. We lived on 
F street, between 18th and 19th streets and they lived on F street 
between 21st and 22nd streets. 

Q. Did you know the brothers and sisters of George Augustus 
Butler? A. I knew them all. 

Q. Do you know his relatives the Lewises and Smiths? A. I 
knew them well and know them now. 

224 Q. Do you know the family of Archie Lewis? A. Very 
well. 

Q. Do you know the family of Moses W. Smith, deceased,—his 
children, who are the defendants in this suit? A. Yes. 

Q,. Do you know Alfred B. Coscy, the complainant in this cause? 
A. I never heard of him. 

Q. When did you first hear of him ? A. Since this litigation I 
heard his name mentioned. 

Q. Did you ever hear the Butlers or the Smiths speak of him? 
A. Never. _ 

Q. They spoke to you of their other relatives? A. Yes, I knew 
the family connections very well—the whole family. 

Q. But you never heard of the Coseys? A. No. 

Q. You are the same James Harry Smith referred to in the testi¬ 
mony heretofore taken in this cause? A. Yes. 
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Cross-examination. 

By Mr. Stewart : 

Q. How long has it been since you lived on F street between 18th 
and 19th streets, northwest, in this city ? A. I lived there until I was 
about 24 or 25 years old, something like that, and I moved from 
there when I built a house on 19th aud E streets, a square below 
that. 

225 Q. Where was George Augustus Butler when you lived 
there until you were 24 or 25 years of age? A. He was 

either in China or at sea. He went away from here to sea when 
quite young. 

Q. What were the names of his brothers and sisters ? A. One 
was named Julia, and another older than she—I do not remember 
her name; and a brother named Russel; Julia married a man 
named Richard Morris; the other one died without marrying, and 
Russel died without marrying. 

Q. Is that all of them? A. As near as I can recollect now, I 
think they are, but I am not sure. 

Q. When was it you talked with the Lewises about the family- 
pedigree? A. I never talked with them about the family pedi¬ 
gree except in conversation with them when they visited my house. 
I never had any particular talk with them about the family pedi¬ 
gree. 

Q. How long ago has that been? A. Thirty years ago, when we 
lived on F street. 

Q. You say you are 53 years of age now ? A. Yes. 

Q. You were not a boy thirty years ago, but a young man. A. 
Well, you can figure it up anyway you think best; I was a young¬ 
ster. 

Q. Thirty from fifty-three leaves twenty-three- A. Yes. 

226 Q. That would make you twenty-three years of age thirty 
years ago? A. Yes. 

Q. Is that the time you interviewed them on the family connec¬ 
tions? A. I never said I did. 

Q. What was the occasion that brought up the subject of the 
family relations ? A. I never said there was any occasion. They 
talked to my grandmother in my presence, but it was nothing 
special. 

Q. It has been thirty years since you talked with them about any 
of their people? A. Yes. I had no occasion to talk with them 
about their people, none in the world; I had no interest in it. 

Q. When was it you first heard of Alfred B. Cosey being one of 
the heirs of George Augustus Butler? A. I never heard of it uutil 
I heard of this suit. I may have heard it from you. 

Q. Which suit? A. I only know of this suit pending now. I 
think I heard of it from you. 

Q. You testified in the suit of Hannah vs. Butler? A. Yes. I 
do not know, perhaps I did. I cannot just recollect now. 

15-1546a 
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Q. Up in Mr. Kimball’s office? A. Yes, I recollect that, 

227 Q. Do you remember that? A. Yes, I remember it 
now. 

Q. Mr. Alfred B. Cosey was one of the parties in that suit? A. I 
could not tell you. I do not know. I was requested by Mr. Kim¬ 
ball to testify as I was directed by this gentleman (referring to Mr. 
Fitts) to testify. The parties I do not now remember, except that 
the examiner swore me ; X do not remember just now who were the 
parties of the subject-matter of the suit except that it involved this 
Butler estate. 

Q. What was the name of the mother of Moses Smith ? A. I do 
not recollect. 

Q. What was the name of the mother of George Augustus Butler ? 
A. I do not recollect that. 

Q. What was the name of the mother of Archie Lewis’s wife? 
A. I did know her name, but I cannot just now recall it; I knew 
her well. 

Q. Did you ever hear of the Diggses ? A. No. 

Q. So far as you know they are not relatives of the Butlers, 
either? A. Not that I know of. 

Q. You never heard of Mary R. Diggs and Alice Diggs? A. No, 
I do not recall them. 

Q. You do not recall, do you, of hearing any of the Butlers 
speak of some relatives they had away from here at that 

228 time. A. I would not tax my memory with it. I was 
quite a young lad or man ; and I never paid any attention 

to it if I had heard it. 

Q. Who was living in the property at the time you turned it over 
to Mr. Hackett? A. I have been trying to remember the name of 
the woman, but I cannot recall it; I turned Ihereut agreement and 
all over to Mr. Hackett at the time. 

Q. Was it a man and woman? A. I forget their names; it has 
been some time ago, and I cannot recall it. The people J rented 
the property to I left in the house when I turned the property over 
to Mr. Hackett. 

Q. All you know about the family you have gleaned, as I 
understand, by your contact when playing as a boy with the 
Butlers? A. Yes, that is about it,—I had no other means; nor 
did I pay special attention to the x’elationship, but I knew them 
well. 

Q. They all lived right there in the same square ? A. Yes. The 
Lewises lived on M street and the Smiths lived on Massachusetts 
avenue; the}' and my grandmother all belonged to the 19th Street 
Baptist church, and circled around there and visited each other, and 
that is the way I knew them ; the Butlers lived on the same street 
I lived on. I know there were two girls—there may have 

229 been three boys; I cannot remember; I know there was one 
named Russel, and one girl named Julia. 

Q. Was that woman named West that you had in the house at the 
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time you turned the property over to Mr. Hackett? A. I would not 
like to say positively; that may have been the name, but I do not 
recollect; it has been eight or nine years ago, probably longer. 

Redirect examination. 

By Mr. Keigwin : 

Q. Do you remember in what year it was you turned this property 
over to Mr. Hackett? A. It is difficult for me to state that. 1 know 
it has been probably nine or ten years ago. 

Q. Have you kept up your acquaintance with the Lewises and the 
Smiths at the present time? A. Yes. 

Q. You still know them ? A. 1 know them well. 

Q. You see them from time to time? A. Yes. 

Q, Your entire knowledge of them is not limited to the time that 
you were twenty-three or twenty-five years of age ? A. No; I have 
known them ever since then, and I know them now. 

Q. Did you play with the Lewis children and the Smith children 
when you were a boy ? A. Yes. I have been associated with 

230 the Lewis children in an organization ; 1 am a member of the 
same Roman Catholic church with the Smith family. 

Q. You go to the same church they do? A. Yes. 

Recross-exa m i nation. 

By Mr. Stewart : 

Q. When was the last time you visited the Lewises on M street? 
A. I have not visited them I do not know when; I am not much of 
a visitor to anybody—they visited my house when I was occupying 
a house. 

Q. By what means have you been thrown in contact with them 
during the last thirty years? A. Up until about eight or nine years 
ago they were frequent visitors, some members of the family almost 
lived in my house; the Lewises. Montgomery Lewis, who was 
called Shermonte, I met him frequently, and I was guardian for his 
wife; the brother of Shermonte’s wife I was also guardian for. I 
buried Daniel Brooke’s brother, Lawson, who was Shermonte’s 
brother-iu-law ; Daniel is employed in the Record office. My rela¬ 
tions have been intimate and close with the Lewis people. 

Q. What have you done, or what did they do, that enabled you to 
have a better knowledge of the family history that you got when 
you were a boy ? 

Witness: What did who do? 

Mr. Stewart : The Lewises or the Smiths. 

231 A. I have not said that I had any better knowledge of the 
family history than they. 

JAMES HARRY SMITH. 

Subscribed aud sworn to before me this 28th day of May, 1903. 

ALBERT HARPER, Examiner . 
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Mt. Keigwin : We desire to produce Mr. Albert Marshall to prove 
the circumstances as to the sale by him of the tax title of this prop¬ 
erty to Moses Smith ; but we are unable to state at the present time 
when his attendance can be procured, and we will give notice to Mr. 
Stewart, probably in the next day or two, and Mr. Stewart will I 
suppose waive full notice so as to expedite this matter. 

Mr. Stewart : Yes. 

ALBERT HARPER, Examiner. 

(Adjourned) 

232 June 6,1903—Saturday, 1 o’clock p. m. 
Met pursuant to agreement. 

Appearauces : Joseph H. Stewart, Esq., solicitor for the complain¬ 
ant; Messrs. Charles W. Fitts and Charles A. Keigwin, solicitors for 
the defendant Moses Smith ; also the examiner; and 

Charles B. Caywoop, who, being produced as a witness of law¬ 
ful age for and on behalf of the defendant Moses Smith, and being 
•first duly sworn,deposes and says: 

Direct examination. 

By Mr. Fitts : 

Q,. What is your business ? A. I am a member of the real estate 
and insurance firm of Caywood & Garrett, with our offices at No. 
1231 New York avenue, northwest, in this city. 

Mr. Stewart : I object to this session of testimony on the ground 
that there is no ground for holding it, and it is therefore illegal. 

Q. Are you acquainted with the property involved in these pro¬ 
ceedings, Mr.- Caywood, being the west half of lot 7 in square 80 in 
this city ? A. Yes. 

Q. Have you any connection with that property ? A. I have been 
collecting the rents from this property since the first part of 

233 January, 1899; some time in the latter part of December, 
1898, it was placed in our hands—I think the first statement 

was rendered in January, 1899. 

Q,. Who placed the property in your hands ? A. Mr. Moses Smith. 
Q. At that time did he deliver the key of the property to you? 
A. Yes. 

Q. You speak of having collected the rents of this property; to 
whom do you account? A. We account to Moses Smith. He has a 
statement of the rents for every month since that time. 

Q. The property is still in your hands? A. Yes. 

Q. Do you remember the occasion when Moses Smith placed this 
property in your hands ? A.. Yes. 

Q. Do you know how he came to do so? A. Why, I believe he 
was ‘Sent to us by -you. 
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Q. Did von ever know a man bv tlie name of Moses W. Smith ? 
A. No. 

Q. Describe the personal appearance of the Moses Smith to whom 
you have referred? A. Well, I should judge that he is a man of 
about thirty-five or forty years of age, somewhere in that neighbor¬ 
hood ; slim, rather tall, and a light-complected colored man. 

Q. During the time of your having charge of this property, has 
anyone, other than the Moses Smith to whom you have re- 

234 ferred, assumed to have possession of the title to this prop¬ 
erty ? A. No. 

fr 

Cross-examination. 

By Mr. Stewart : 

Q. You said that when Moses Smith came to you you had a con¬ 
versation with him; what was that conversation about? A; Ido 
not know—I don’t remember saying I had a conversation. 

Q. Mr. Smith spoke to you about the title? A. No. 

Q. How did you get your information about the title? 

Mr. Fitts : Objected to, because the witness was not examined on 
the subject of the title to this property, nor did I ask the witness if 
he had any knowledge about the title. 

A. I did not get any information about the title. 

Q. Did you have any conversation with anyone trbout the title? 
A. No. ‘ 

Q. What did Moses Smith say to you when he first called ? A. 
Well, I do not know; I could not say exactly what he said. He 
brought the keys into the office and asked us to rent the house for 
him ; that was about the sum and substance of it. 

Q. How long had you been knowing Mr. Fitts before this? A. 
Oh, I have known Mr. Fitts for a good many years. 

Q. Did Mr. Fitts ever talk with you about this matter about that 
time ? 

235 Mr. Fitts: Objected to as immaterial. 

A. I do not remember Mr. Fitts having any conversation with us 
about this matter; if I remember rightly, I think Mr. Moses Smith 
brought a note from Mr. Fitts introducing him to us. 

Q. Have you that note still in your office? A. No, I think not. 
Perhaps, it was on a card, stating “ I introduce to you Mr. Smith ” or 
something of that kind ; that was the first I knew of Mr. Moses 
Smith, when he came to us to place the property with us. 

Q. How much a month does that property rent for? A. Ten dol¬ 
lars per month. 

Q. 1 suppose you could easily make up a statement of the total 
amount of rents of this property that you have collected ? A. Yes. 
We have collected the rent since that time every month ; and it 
does not require a statement, as that covers it. 
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Mr. Fitts ; Objected to because it is immaterial and not responsive 
to the examination in chief. 

Q. Do you know any of the other Smiths besides Moses Smith ? 
A. I do not know—not that I know of. 

Q. You have no personal acquaintance with him other than just 
simply collecting the rents of this property for him ? A. I never 
saw him that I know of until he came into the office with the key 
to the property. 

236 Q. How long have you been acquainted with this property ? 
A. Since it was placed in our hands. 

Q. That is your first acquaintance with it? A. Yes. 

CHARLES B. CAYWOOD. 

4 

Subscribed and sworn to before me this 6th day of June, 1903. 

ALBERT HARPER, Examiner. 

Examiner: To-day I received a postal card dated Baltimore, 
Maryland, June 5,1903, from Mr. Albert Marshall stating: “ Merely 
in courtesy to you, I mention that I have not yet heard from the 
party you mentioned on Tuesday (Mr. Fitts): nor can I now say on 
what day next week I will get to your city (likely in the first half); 
but if interested, you may enquire of the Douglasses, say Monday 
afternoon or Tuesdav.” 

ALBERT HARPER, Examiner. 

(Adjourned) 

237 June 12,1903—Friday, 1 o’clock p. m. 

Met pursuant to agreement. 

Appearances: Joseph H. Stewart, Esq., solicitor for the com¬ 
plainant; Messrs. Charles \V. Fitts and Charles A. Keigwin, solic¬ 
itors for the defendant Moses Smith, who is present; also the ex¬ 
aminer; and;— 

John H. West, who, being produced as a witness of lawful age 
for and on behalf of the defendant Moses Smith, and being first duly 
sworn, deposes and says : 

Direct examination. 

Bv Mr. Fitts : 

*/ 

Q. Will you state your name, age, occupation and place of busi¬ 
ness, and your residence? A. John H. West; I am about 50 years 
old ; I am a cabinet maker, at 2101 9th street, northwest; and I 
live at No. 912 W street, northwest, in this city. 

Q. Are you acquainted with the house No. 2145 F street, north¬ 
west, in this city ? A. Yes. 

Q. In what way are you acquainted with it? A. Well, I lived 
there about four years. 
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Q. About when did you move there? A. I moved there in 
1894—it was in the summer of 1894. 

Q. Was there anyone living in the house at the time you 

238 went there ? A. There was. 

Q. Did you rent the house? A. No, sir; I did not rent 
the house—we took rooms, took part of the house. 

Q. Then, you sub-rented from the tenant that was there ? A. I 
did. 

Q. How long did you live there after that? A. Well, I lived 
there from 1894 until 1898, until some time in 1898. 

Q.. What was the name of the tenant from whom you sub-rented ? 
A. His name was Lee. I do not know his first name; 1 saw the 
man so seldom that 1 really did not know what his first name was. 

Q. How long did he continue living there? A. Well, Mr. Lee 
did not stay there himself very long; he had possession of the por¬ 
tion up-stairs, but he did not stay there after ihe death of his wife. 
We moved there either in July or August, and his wife died in 
about September. He did not stay there regularly, but he used to 
come there back and forth for a considerable time until he moved 
his things away. 

Q. When did he move his things away ? A. It was at least six 
months after the death of his wife before he got out. 

Q. Before he gave the house up and moved the things away, to 
whom did you pay rent? A. Well, we paid the rent to Mr. 
Lee. 

239 Q. After he left to whom did you pay the rent? A. We 
did not pay any rent to anyone after that. 

Q. Did you know Moses W. Smith? A. Yes, sir; I knew one 
Smith—a Moses Smith. 

Q. An old man, was he? A. Yes, sir; he was a settled man—an 
aged man. 

Q. Did you have any conversation with him in regard to the rent 
for that house? A. I did. 

Q. What was that conversation ? A. Well, he told me, after Mr. 
Lee had given the place up, not to pay any rent to anyone—that no 
one had any right to receive any rent,—that the property was in 
court, and that no one had any right to receive any rent from it, 
and for me not lo pay rent, but to stay there, and if anyone inter¬ 
fered with me to notify him ; and that if he knew that man was 
receiving rent, he would have stopped it, and he had no right to 
receive it. 

Q. Did he ever ask you for any rent? 

Witness : Who—Mr. Smith ? 

Mr. Fitts: Yes,—Moses W. Smith ? 

A. No. He told me to stay there and not let the house fall down— 
to make any repairs to it that were necessary, to keep it up and not 
let it go to rack, but not to pay any rent; he did not ask me for any 
rent, and he said I should not have paid any rent in the beginning. 
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Q. Do you know the.young man, Moses Smith ? A. I do 

240 not know him—I know a Smith, but really I do not know 
his first name ; I know that there are three of the boys, but 

really, outside of the oldest one, I do not know the names of the 
other two. 

Q. Did you ever pay any rent to anyone excepting to Lee? A. 
I never paid a cent of that rent to anyone excepting Lee; I never 
saw the boys; they were never there at the house, neither one of 
them. 

Q. You mean by the boys the sons of Moses W. Smith ? A. I 
never saw Mr. Smith’s sons at that house at all. Mr. Smith was 
there—he used to come up there quite often, Mr. Smith, himself; 
but 1 never saw the boys there. 

Q. By Mr. Smith you mean the old man, Moses W. Smith ? A. 
I mean the old man, if that is his name ; the one who used to drive 
a hack. 

Mr. Stewart: I omitted to note my customary objection to this 
session being held for the purpose of taking any testimony on be¬ 
half of Moses Smith, and I now make that objection. 

Cross-examination. 

By Mr. Stewart : 

Q. What time in 1898, Mr. West, did you move away from that 
house ? 

Witness: In 1898? 

Mr. Stewart: Yes. 

A. I really could not just say. 

Q. Can you remember whether it was in the spring or 

241 summer, or winter? A. Well, I know it was not in the 
winter, because it was warm weather; I think it was in the 

spring, if 1 am not mistaken. 

Q. In the spring of 1898? A. I think it was. I think it was 
about 1898. 

Q. Whom did you leave in the house when you moved out? A. 
I did not leave anyone. 

Q. The house was vacant when you moved out? A. Yes. 

Q. You left it vacant? A. Yes. 

Q. Did vou tell anybody that you were going to move out? A. 
I told Mr.'Smith. 

Q. Moses? A. Yes. 

Q. Is Mr. Lee now living or dead? A. Really I could not tell 
you. 

Q. Did he have any children ? A. Not to my knowledge. 

Q. Did you ever hear Mr. Lee speak of brothers at any time? A. 
No. I never had much talk with him. In fact, I do not believe I 
saw him half a dozen times during the whole time we were there. 
He was a cook and he was away ; when he was at his work he was 
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not there, but he would just come in to change his clothes or some¬ 
thing of the kind. 

242 Q,. Do you know the name of the landlord of Lee? A. No, 
sir; I do not know. 

Q. Probably I should have said the name of the agent from whom 
Lee rented ? A. I do not. 

Q. How many persons have you in your family ? A. Six. 

Q. Were they all liviug at that time in that house? A. Not all 
of them. 

♦ 

Redirect. 

By Mr. Keigwin : 

Q, Do you know to whom Lee paid rent for that house? A. I 
, do not. 

Q. Do you know from whom he took possession of that house ? 
A. I do not. 

Q. You simply found him in possession of that house when you 
went there? A. Yes. 

Q. You never asked auy questions? A. No. 

Q. You do not know whether he paid rent or not for that house? 
A. No. 

Mr. Stewart : I object to Mr. Keigwiti asking questions, because 
he is not the attorney of record; the attorney of record, Mr. Fitts, 
being present. 

, Q. Do you know James Harry Smith,a colored attorney of 

243 this city? A, I know a Smith, named, I think, J.H. Smith. 

Q. Harry Smith—a colored man ? A. Yes. 

Q. Did you ever see him around those premises? A. No. 

Q. You do not know that he had any connection with those 
premises ? A. I do not know. 

Q. Do you know this gentleman (pointing to the defendant Moses 
Smith) sitting over here? A. I do. 

Q. And you know that lie is a son of the Moses W. Smith whom 
you have mentioned in your testimony? A. Yes. 

1 Q. You did not pay any rent to him? A. No. 

Q. He never asked vou for any rent? A. He never asked me. 

JOHN H. WEST. 

Subscribed and sworn to before me this 12th day of June, 1903. 

ALBERT HARPER, Examiner. 

Mr. Fitts : Solicitors for the defendant Moses Smith here an- 
uo-nee the testimony in his behalf closed. 

ALBERT HARPER, Examiner . 

244 Note. —And now, at the end of the foregoing session of tes¬ 
timony on behalf of the defendant Moses Smith, taken the 

12th day of June, 1903, comes Joseph H. Stewart, Esq., solicitor for 
1G—1546 a 
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the complainant, and gives in evidence original quitclaim deed 
from George Diggs to Alfred B. Cosey, dated May 14,1903, and re¬ 
corded May 20, 1903, in Liber No. 2726, folio 277, of the land 
records for the District of Columbia. 

Mr. Keigwin : What is the object of the offer in evidence of this 
deed ? 

Mr. Stewart: To show that Alfred B. Cosey has purchased the 
interest in this property of George Diggs as one of the defendants to 
this cause. 

Mr. Keigwin : Solicitors for the defendant Moses Smith object to 
the admission in evidence of this deed on the ground that it is dated 
and executed at a period long subsequent to the filing of the bill of 
complaint in this cause, and considerably subsequent to the taking 
of the testimony on behalf of the complainant therein, and it is for 
that reason incompetent to enlarge the rights of the complainant as 
fixed by his bill of complaint in this cause. 

Mr. Stewart : I will state that Mr. George Diggs for a long time 
was out of touch with his family, which explains the delay in get¬ 
ting this deed; but that, as soon as he found out how the interest in 
this property was going, he at once executed and delivered this deed 
to Mr. Cosey of his interest for a valuable consideration. 

(Note.—S aid deed is herewith filed in evidence aud marked Ex¬ 
hibit A. I-I. No. 22.) 

ALBERT HARPER, Examiner. 


245 Exhibit A. H. No. 14. 

Liber 2433, Folio 218 et secj. 

50 cts. int. rev. stamps affixed. 

Albert Marshall et «*."> q uH 01aim> Recorded October 19", 1899, 
MosesSmitl). j 12 - 40 P' 

This indenture made this eleventh day of October in the year of 
our Lord one thousand eight hundred and ninety-nine by and be¬ 
tween Albert Marshall and Marion V. Marshall his wife, both of 
Baltimore city and State of Maryland parties of the first part, and 
Moses Smith of the city of Washington, and District of Columbia, 
party of the second part. Witnesseth, that the parties of the first 
part, for and in consideration of three hundred dollars, lawful 
money to them in hand paid by the party of the second part receipt 
of which before the sealing and delivery of these presents is hereby 
acknowledged have conveyed remised released and forever quit 
claimed. And do hereby convey remise release and forever quit 
claim unto the party of the second part his heirs and assigns, the 
following described land and premises situate lying and being in 
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the city of Washington, District of Columbia, and distinguished as 
the west half of lot numbered seven (7) and improvements in square 
numbered eighty (80) the land intended to be conveyed hereby 
being the land which was acquired by said Albert Marshall by 
virtue of a sale for taxes in April, A. D. 1897, and conveyed to him 
by deed from the Commissioners of the District of Columbia dated 
the 16th day of May, A. D. 1899, and recorded in Liber 2379, at 
folio 409 et seq., one of the land records of the District of Columbia. 
Together with all and singular the ways easements rights privileges 
and appurtenances to the same belonging or in anywise appertain¬ 
ing and all the estate right title interest and claim either at 
246 law or in equity or otherwise however of the parties of the 
first part of in to or out of the said land and premises: To 
have and to hold the said above released land and premises unto 
and to the use of the party of the second part his heirs and assigns 
forever. The 15th, 16th & 17th lines on the second page were 
stricken out before signing and sealing. 

In testimony whereof the said Albert Marshall and Marion V. 
Marshall his wife have hereunto set their hands and affixed their 
seals the day and year first herein written. 

ALBERT MARSHALL. [seal.] 
MARION V. MARSHALL, [seal.] 

Signed sealed and delivered in the presence of— 

GEO. McCAFFRAY. 


State of Maryland, 1 7 , ., . 

City of Baltimore, j 1 

I, George McCaffray, a commissioner of deeds for the District of 
Columbia in Maryland aforesaid do hereby certify that Albert Mar¬ 
shall and Marion V. Marshall his wife, parties to a certain deed 
bearing date on the eleventh day of October, A. D. 1899, and here¬ 
unto annexed, personally appeared before me, in the city and State 
aforesaid, the said Albert Marshall and Marion V. Marshall his wife 
being personalfy well knowu to me as the persons who executed the 
said deed, and acknowledged the same to be their act and deed ; 
and the said Marion V. Marshall being by me examined privily and 
apart from her husband, and having the deed aforesaid fully ex¬ 
plained to her, acknowledged the same to be her act and deed, and 
declared that she willingly signed sealed and delivered the 
247 same and that she wished not to retract it. 

Given under my hand and official seal this eleventh day of 
October, A. D. 1899. 

geo. McCaffray, [seal.] 

[commissioner’s seal.] Commissioner of Deeds for the 

District of Columbia in Maryland . 
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District of Columbia : 

Office of the Recorder of Deeds, December 31,1902. 

This is to certify that the foregoing is a true and verified copy of 
an instrument as recorded in Liber No. 2433 fol. 218 et seq. one of 
the land records of the District of Columbia. 

GEO. F. SCHAYER, 

[seal.] Dep. Recorder of Deeds. 


248 Exhibit A. H. No. 17. 

This indenture, made this sixteenth day of May, in the year of 
our Lord one thousand eight hundred and ninety-nine, by and be¬ 
tween John B. Wight, John W. Ross, and Lansing H. Beach, Com¬ 
missioners of the District of Columbia, of the first part, and Albert 
Marshall of the second part wilnesseth : 

Whereas, in compliance with law west half of lot numbered seven 
(7) and improvements in square numbered eighty (80) in the city of 
Washington, in the District of Columbia, was duly assessed for taxa¬ 
tion in the name of George A. Butler for the fiscal years hereinafter 
mentioned and the taxes herein named duly levied thereon: 

And whereas, the said taxes, together with the penalties and costs 
accruing thereon, being unpaid, and the said property in arrears for 
the same, the collector of taxes for the District of Columbia duly 
published said described property in a pamphlet, as required by law, 
giving due notice thereof by advertisement: 

And whereas, the said collector of taxes did, on the seventh day 
of April, 1897, the day named for the sale of said property in ar¬ 
rears, offer for sale, and sell the same to Robert Y. Slater the highest 
bidder therefor, at and for the sum of sixty-one dollars and forty- 
one cents ($61.41), that being the highest sum bid for said described 
property, and said amount being sufficient to meet the taxes, 

249 penalties and costs due thereon ; the said part of lot in said 
square being sold to satisfy taxes, penalties and costs due 

thereon as follows: 

Correct 
E T T 


Amount of tax due the District of Columbia for the support of the 
government thereof for the fiscal year ending June 30,1896, fifty- 
two dollars and eighty-two cents $52.82. 

Penalties accruing thereon seven dollars and thirty-nine cents 
$7.39. 

Costs accruing thereon one dollar and twenty cents $1.20. 

Amounting in all to the sum of sixty-one dollars and forty-one 
cents ($61.41). 
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And whereas, immediately after the said sale to said Robert Y. 
Slater and upon payment by him of the purchase money, the said 
collector of taxes duly issued a certificate of sale to said Robert Y. 
Slater. 

And whereas, the said certificate of sale and all the right, title 
and interest thereunder has been duly assigned to Albert Marshall 
as is evidenced by the assignments duly endorsed on said certifi¬ 
cates ; 

250 And whereas, more than two years have elapsed since said 
sale, and the said property has not been redeemed as pro¬ 
vided by law, the said party of the second part has become entitled 
to a conveyance of the premises from the parties of the first part: 

Now therefore this indenture witnesseth, that said parties of the 
first part, by virtue of the authority conferred on them by law and 
for and in consideration of the premises, and the sum of one dollar 
lawful money of the United States to them in hand paid, the receipt 
of which is hereby acknowledged, have granted, bargained, sold, 
and conveyed, and by these presents do grant, bargain, sell, and 
convey unto the said party of the second part, bis heirs, and assigns 
all the said hereinbefore described part of lot of ground and premises, 
and the appurtenances thereunto belonging or in any wise appertain¬ 
ing: To have and to hold the same unto the said party of the sec¬ 
ond part his heirs, and assigns forever. 

In witness whereof, the said John B. Wight, John W. Ross, and 
Lansing H. Beach, Commissioners of the District of Columbia, and 
parties of the first part have hereunto set their hands and affixed 
their seals on the day and year first hereinbefore written. 

JOHN B. WIGHT, [seal.' 

JOHN W. ROSS, [seal.' 

LANSING H. BEACH, [seal.' 

Commissioners of the District of Columbia. 

Signed, sealed, and delivered in the presence of— 

WILLIAM TINDALL. 

251 District of Columbia, I 

* 7 r t5S h 

County of Washington, f' 

Be it remembered, that on this sixteenth day of May one thousand 
eight hundred and ninety-nine, before the subscriber, a notary public 
in and for the District and county aforesaid, personally appeared 
John B. Wight, John W. Ross, and Lansing H. Beach, Commission¬ 
ers of the District of Columbia, and parties of the first part to the 
foregoing instrument of writing, who are by me personally known 
to be the persons who executed the foregoing instrument, and ac¬ 
knowledged the same to be their act and deed as such Commission¬ 
ers, and that they had signed, sealed and delivered the same for the 
purpose and use in said instrument expressed. 
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In testimony whereof, I have hereunto set my hand and affixed 
ray notarial seal this sixteenth day of May one thousand eight hun¬ 
dred and ninety-nine. 

WILLIAM TINDALL, 

[seal.] . Notary Public. 


Endorsed. 

9.06 a. ra. 

Received for record on the IS day of May 1899, and recorded in 
Liber No. 2379, folio No. 409 et seq., one of the land records for the 
District of Columbia. 

GEO. F. SCHAYER, 

Dep. Recorder. 


252 Order. 

Filed July 22, 1903. 

In the Supreme Court of the District of Columbia. 

* 

Alfred B. Cos icy ) 

vs. >No. 22438. Equity. 

Rebecca Smith et al. I 

This cause coming on to be heard upon the motion of the com¬ 
plainant to suppress the testimony taken by the defendant Moses 
Smith herein, and having been argued by counsel and duly con¬ 
sidered by the court, it is, this 22d day of July, A. D. 1903, ordered 
that said motion be, and it hereby is, overruled. 

THOS. Ii. ANDERSON, Justice. 


Order to Show Cause, &c. 

Filed September 12,1904. 

In the Supreme Court of the District of Columbia. 

Alfred B. Cosey, Complainant, 

vs. 

Rebecca Smith et al., Defendants. 

Upon consideration of the petition of complainant by his attorney 
filed herein praying that a rule be issued against Josephine Smith,, 
one of the defendants to the original bill herein, it is this 12th day 
of September, A. D. 1904, by the court ordered that said Josephine 
Smith be and she is hereby ordered to show cause on the 19th day 


Equity. No. 22438, 
Docket No. 50. 
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of September, 1904, at 10 o’clock a. m. why the decree pro 
253 confesso passed herein on the 23rd day of April A. D. 1903, 
should not be made absolute against her, provided a copy of 
this order be served on said Josephine Smith on or before the 15th 
day of September, 1904. 

It is further ordered that Annie S. Butler, the alleged widow of 
George Augustus Butler deceased, be and she is hereby made a party 
defendant to these proceedings. 

THOS. H. ANDERSON, Justice. 


Marshal’s Return. 

Served a copy of the within order on Josephine Smith personally 
Sept. 14,1904. 

AULICK PALMER, Marshal. 


Petition. 


Filed September 12, 1904. 

In the Supreme Court of the District of Columbia. 

Alfred B. Cosey, Complainant, ) ., ,, nnAnn , , 

vs 1 ’ bEquity. No. 22438, Docket 

Rebecca Smith et al., Defendants. I ^°‘ 


The petition of Alfred B. Cosey, complainant in the above entitled 
cause by Joseph H. Stewart his attorney, respectfully shows the 
court as follows: 

254 1. That the original bill in the above entitled cause was filed 

herein on the sixth (5th) day of July, A. D. 1901 at which time 
Josephine Smith one of the defendants herein was a patient at the 
Government Hospital for the Insane as heretofore shown, said de¬ 
fendant having been committed to said hospital by order of the 
orphans’ court on the fifth (5th) day of January, A. D. 1900, the pro¬ 
ceedings being in re lunacy No. 173. 

2. That said defendant Josephine Smith was dischai’ged from said 
hospital on the first (1st.) day of July, A. D. 1902 as shown by the 
letter of Win. A. White, superintendent of the Government Hospital 
for the Insane hereto attached and made a part of this petition, and 
upon information and belief petitioner alleges that defendant Jose¬ 
phine Smith was improved and cured when discharged from said 
hospital and has ever since been of sound mind having regained the 
use of her reason and is fully capable of attending to her own affairs 
and able to execute a valid deed or contract. 

3. That the United States marshal on the — day of-1901 

seryed said defendant Josephine Smith with a subpoena duly issued 
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out of this court and on the 23d day of April 1903 a decree pro con- 
fesso was passed herein against said defendant Josephine Smith and 
petitioner alleges and avers that said Josephine Smith was on said 
23d. day of April A. D. 1903 and had been for a long time prior 
thereto in the full and free exercise of the use of her reason and 
sound in mind capable of executing a valid deed or contract. 

255 4. That said George Augustus Butler died intestate in China 
as set forth in the original bill filed herein and left surviving 

an alleged wife Annie S. Butler, a citizen and subject of the United 
Kingdom of Great Britain and Ireland and she is sued in her own 
right, that said Annie S. Butler never had any children from her 
alleged marriage with the said George Augustus Butler deceased, 
was never within the territory or confines of the United States of 
America and never entered upon or exercised any dominion over 
the real estate herein described, that said Annie S. Butler is an alien 
living beyond the seas and as such is not entitled to have her dower 
in the real estate involved herein assigned set apart or decreed to 
her, said Annie S. Butler has never asked or demanded that any 
dower in said real estate be set apart or assigned to her, and com¬ 
plainant alleges and avers that the whole of said described real estate 
unencumbered by any right or claim of dower therein by said Annie 
S. Butler, descends to heirs of George Augustus Butler herein named 
who are citizens and residents of the United States. 

Your petitioner therefore prays— 

1. That a rule issue against said defendant Josephine Smith re¬ 
quiring her to show cause on a day to be fixed by this honorable 
court, why the decree pro confesso passed herein against her on the 
23rd day of April A. D. 1903, should not be made absolute against 
her. 

2. That this honorable court will pass an order making Annie S. 
Butler the alleged widow of George Augustus Butler a party defend¬ 
ant to complainant’s bill filed herein. 

3. That your petitioner may have such other and further 

256 further relief as the nature of the ease may require. 

ALFRED B. COSEY, 

By JOSEPH II. STEWART. 

I, Joseph IT. Stewart, do solemnly swear that I am the attorney 
for Alfred B. Cosey, the complainant in the above entitled cause, 
that I have read the petition by me subscribed and know the con¬ 
tents thereof, and that the facts therein stated upon my personal 
knowledge are true and those stated upon information and belief I 
believe to be true. 

JOSEPH IT. STEWART. 


Subscribed and sworn to before me this 12" day of Sept. A. D. 
1904. 

J. R. YOUNG, Clerk, 

Bv F. E. CUNNINGHAM; Ass’i C'l’k, 
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Government Hospital for the Insane. 

Washington, D. C., June 28,1904. 

Mr. Jos. H. Stewart, attornev-at-law, 609 F street N. W., Washington, 
D. C. 

Dear Sir: In response to your message by 'phone this afternoon 
concerning Josephine Smith, a former colored patient, I have 

257 to state that she was admitted to this hospital December 14, 
1899, and was discharged as improved July 1,1902. 

Very truly yours, WM. A. WHITE, 

Superintendent. 

(On Envelope.) 

If not delivered in 10 days return to Department of the Interior. 

Gov’t Hospital for the Insane, Wash- Gov’t Hospital for the Insane, 

ington, D. G. Official business. 

(Stamp.) Penalty for private use, $300. 

Mr. Jos. H. Stewart, 

Attorney-at-Laiv, 

609 F Street N. W., 

Washington, D. C. 

Order Postponing Hearing on Rule. 

Filed October 28,1904. 

In the Supreme Court of the District of Columbia. 

Alfred B. Cosey ) 

vs. V Equity. No. 22438. 

Rebecca Smith et al. ] 

This cause coming on to be heard upon the petition and rule to 
show cause against Josephine Smith one of the defendants herein 
and the same having been considered by the court, it is this 

258 28th day of October A. D. 1904, by the court ordered that the 
hearing on the rule to show cause be, and it is hereby post¬ 
poned for thirty days from the date hereof. 

THOS. H. ANDERSON, Justice. 
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Order Appointing Guardian. 

Filed December 9,1904. 

In the Supreme Court of the District of Columbia. 

Alfred B. Cosey ) 

vs. > Equity. No. 22438, Docket 50. 

Rebecca. Smith et al. 1 

It appearing to the satisfaction of the court that Josephine Smith 
one of the defendants herein, having heretofore been committed to 
the Government Hospital for the Insane by order of the orphans’ 
court passed on the fifth (5th.) day of January, A. D. 1900, and it 
appearing to the court that said order has not been vacated, but is 
still in force, and upon motion of Joseph H. Stewart, complainant’s 
solicitor, it is the 9th day of December, A. D. 1904, by the court 
ordered that Daniel L. Brooks be and he is hereby appointed 
guardian ad litem to answer the amended bill filed herein for parti¬ 
tion and sale of the interest of said Josephine Smith in the real 
estate therein described. 

THOS. II. ANDERSON, Justice. 


259 Order Vacating Decree. 

Filed December 12,1904. 

In the Supreme Court of the District of Columbia. 

Alfred B. Cosey 1 

vs. >Equitj r . No, 22438. 

Rebecca Smith et al. ) 

It appearing to the satisfaction of the court that an order of the 
orphans’ court was passed on the fifth da}' of January 1900 commit¬ 
ting Josephine Smith one of the defendants herein to the Govern¬ 
ment Hospital for the Insane and that said order has not been 
vacated, but is still in force, and it also appearing to the satisfaction 
of the court that a decree pro confess-was passed herein against said 
Josephine Smith on the 28th day of April, 1903, it is this 12th day 
of December 1904 by the court ordered that the said decree pro con- 
fesso passed herein against said Josephine Smith on the 28th day of 
April 1903 be and the same is hereby vacated. 

THOS. II. ANDERSON. 
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Answer of Guardian ad Litem. 


Filed December 13,1904. 


In the Supreme Court of the District of Columbia. 


1 


Alfred B. Cosey 

Rebecca Smith et at.., Defend- f Equity. 

ants. j 


No. 22438, Docket 50. 


The Answer of Josephine Smith, One of the Defendants Herein, to the 
Second Amended Bill Filed against Her. 

For answer to the second amended bill the above named defend¬ 
ant answering by her guardian ad litem, Daniel L. Brooks, says that 
she is over the age of twenty-one (21) years and that she was com¬ 
mitted to the Government Hospital for the Insane by an order of 
the orphans’ court passed on the fifth day of January, A. D. 1900 
and hence neither admits nor denies the allegations in said bill con¬ 
tained, but leaves her right and interest in the real estate involved 
in these proceedings to the care and protection of the court. 

DANIEL L. BROOKS, 

Guardian ad Litem. 


I, Daniel L. Brooks, do solemnly swear that I am the guardiau 
ad litem of the above named Josephine Smith, and that I have read 
the answer by me subscribed and I know the contents thereof and 
that the same are true. 

DANIEL L. BROOKS, 

Guardian ad Litem. 


Subscribed and sworn to before me this 12th. day of December, 
A. D. 1904. 


[seal.] 


SAMUEL E. LACY, 

Notary Public , D. G , 


261 Replication. 

Filed December 15,1904. 

In the Supreme Court of the District of Columbia. 

Alfred B. Cosey ) 

vs. V Equity. No. 22438. 

Rebecca Smith et al. 1 

The complainant by Joseph H. Stewart his attorney hereby joins 
issue with the answer of the guardian ad litem filed herein. 

JOSEPH H. STEWART, 

Attorney for Complainant. 
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Decree Pro Confesso. 

Filed December 16, 1904. 

In the Supreme Court of the District of Columbia. 

Alfred B. Cosey ) 

vs. >Equity. No 22438, Docket 50. 

Rebecca Smith et al. ) 

It appearing to the satisfaction of the court that a subpoena was 
issued herein out of this court against Annie S. Butler, the alleged 
widow of George A. Butler, deceased, and was on the fourth day of 
October, 1904 returned by the United States marshal endorsed 
thereon “ Not to be found ” and it further appearing to the satisfac¬ 
tion of the court that an order of publication was passed on 
262 the 11th day of October, 1904, against said Annie S. Butler, 
and that said order was published and appeared in the Wash¬ 
ington Law Reporter on the 14th, 21st and 28th days of October, 
1904, and no appearance having been entered herein by said Annie 
S. Butler it is this 16 day of December, 1904, by the court ordered 
that the second amended bill filed herein be and the same is hereby 
taken as confessed by said Mary A. Butler. 

THOS. H. ANDERSON, Justice. 


263 Decree of Sale. 

Filed January 10, 1905. 

In the Supreme Court of the District of Columbia. 

Alfred B. Cosey, Complainant, ) 

vs. >No. 22438, Equity Docket 50. 

Rebecca Smith et al., Defendants. I 

This cause coining on to be heard at this term upon the plead¬ 
ings and testimony, and having been submitted, and considered by 
the court, it is, this 10th. day of January, A. D. 1905, adjudged, 
ordered and decreed thaL the real estate mentioned and described in 
the bill of complaint, as follows: the west one-half (J) of lot seven 
(7) in square eighty (80) in the city of Washington, District of 
Columbia be sold; and that Joseph H. Stewart and Charles A. 
Keigwin be, and they are hereby appointed trustees to make said 
sale, giving bond in the penalty of three thousand five hundred 
dollars ($3500.00/100); and that the advertisement of said sale be 
made in the Evening Star newspaper. 
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It is further ordered that the provisions of equity rule No. 91 be 
in all respects complied with. 

Frotn the foregoing decree, the defendant Moses Smith, Junior, 
by his counsel, in open court, prays an appeal to the Court of Ap¬ 
peals of the District of Columbia, and the same is allowed him; and 
the said Moses Smith, Junior, upon his application therefor and with 
the consent of his co-defendants, is allowed to sever in the said ap¬ 
peal from his said co defendants ; and the penalty of the ap- 
264 peal bond to be given by the said Moses Smith, Junior, and 
to operate as a supersedeas hereof, is hereby fixed in the sum 
of one hundred dollars, in lieu of which the said appellant is given 
leave to deposit with the clerk of this court the sum of one hundred 
dollars, to stand for and to operate as such bond. 

THOS. H. ANDERSON, Justice. 

Memorandum. 

January 31,1905.—Appeal bond filed. 
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Original Bill. 

Filed December 21, 1891. 


Supreme Court of the District of Columbia. 


Henry Hannah, Assignee of Russell and ) 

Company, Plaintiff, j 

vs. | 

- Butlicr, — The Unknown Heirs of j 

George Augustus Butler, Defendants. j 


Equity. No. 13612, 
Docket 33. 


To the supreme court of the District of Columbia holding and equity 

court for said District. 

The plaintiff complains as follows: 

1. He is a citizen of the United States and a resident of the city, 
county and State of New York. He files this bill as assignee of 
Russell and Company, a firm heretofore doing business in said New 
York, London, England and in China suing as well for himself as 
all other creditors who will come in and contribute to the expense 
of the suit. Said firm executed June 9, 1891, a deed of assignment 
to him of all their property, assets and claims wheresoever situated 
for the benefit of creditors, a copy of which deed hereto aunexed 
marked Exhibit I he prays may be taken as a part of this bill. 

2. The defendants are — Butler, whom the plaintiff is informed 

and believes is the widow of George Augustus Butler, lately 
266 of Washington, in said District, deceased and certain persons 
whose names and residences are to the plaintiff unknown but 
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whom he supposes to be heirs-at-law of the said George Augustus 
Butler. 

3. The said George Augustus Butler, though a citizen of the 
United States and resident of the said District lived abroad for 
many years past, and was in the employ of the said firm of Russell 
and Company in their China house. The said Butler has recently 
died at Hong Kong, China. Plaintiff is informed and believes that 
he left a widow surviving, but of her name and address he is igno¬ 
rant, though he has heard that she has been of late living in Eng¬ 
land. Plaintiff does not know whether she is entitled to dower in 
the real estate hereinafter named, but he reserves all rights should 
it appear that she is not so dowable. 

4. On or about November 1886 the said Butler owned in fee cer¬ 
tain real estate in the city of Washington in said District of Colum¬ 
bia being the west half of lot numbered seven (7) in square numbered 
eighty (80) on the plat of the city of Washington, and was seized and 
possessed of the same at the time of his death. That in the year 
1890 said Butler obtained loans of said Russell and Company and 
continued the same up to the time of his death. That with a view 
of securing Russell and Company for sums lent and to be lent to 
him, the said Butler on, or about October 30,1890, then being at 
Shanghai, handed to Russell and Company the title deeds of this 
said property and on the 22 January, 1891, handed them his power 
of attorney acknowledged before the United States consul general at 

Shanghai on the 21st January, 1891, constituting William 
267 Howell Forbes, John Murray Forbes, Henry deCourcv, Sam¬ 
uel Wyllys Pomeroy, and Charles Vincent Smith the partners 
in the said firm of Russell and Company his attorneys to said prop¬ 
erty, as will appear from the letters and power of attorney herewith 
filed and marked Exhibits 2, 3 & 4. 

5. That being in a foreign land and it is presumed not well ac¬ 
quainted with the local law of this District, the said Butler meant 
to effect a valid conveyance of said land as security in the nature of 
a mortgage; that said Russell and Company acting as attorney for 
said Butler consulted counsel at said Washington and were advised 
that they could not as attorneys acknowledge a deed. Said Russell 
and Company therefore took steps to obtain a deed in trust of said 
land, but while they were corresponding with said Butler for the 
purpose, the said Butler died, That the papers already given though 
not effectual in law did in fact create an equitable lien upon said 
land to secure the sums so lent by Russell and Company to the said 
Butler. 

6. That in pursuance of the plan of lending to the said Butler and 
holding said land as security therefor, said Russell and Company 
advanced sums of money amounting to 4064,43 taels or $4206.69 as 
will fully appear from an account dated December 15,1891 herewith 
filed and marked Exhibit 5. Plaintiff says that at the time of his 
death said Butler owed said Russell and Company the sum of 
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$4206.69 unsecured, except as said real estate was and is equitably 
bound to the repayment of the same. 

7. That the said Butler, as plaintiff is informed and be- 

268 lieves, died intestate. The said Butler has left no personal 
assets whatever in this District. No administration has been 

taken out and none is needed. The real estate herein mentioned 
this plaintiff believes comprises the sole property to be resorted to 
for the payment of said Butler’s indebtedness to Russell and Com- 
pany. 

The plaintiff therefore prays : 

1. That an account be taken of what is due to him as assignee of 
said Russell and Company from the estate of the said George Au¬ 
gustus Butler, and of all other debts owing by said intestate at the 
time of his death which still remain unpaid, and to ascertain what 
if any personal estate and effects are in this District and in whose 
hands. 

2. That said personal estate be applied to the payment of his 
debts; and that some discreet person or persons be appointed trustee 
or trustees to sell the real estate of said Butler and bring the pro¬ 
ceeds, less expenses, into court, and that the same be applied in pay¬ 
ment of such debts as may remain unsatisfied after the application 
of the personal estate if any such be found; and that the said trus¬ 
tee or trustees be empowered to make a good and valid deed of con¬ 
veyance of the premises to the purchaser thereof. 

3. That for the purposes aforesaid all necessary accounts may be 
taken, inquiries made and directions given. 

4. That the plaintiff may have such further or other relief as the 

case shall require. 

269 And plaintiff prays for process against the defendants- 

Butler, supposed to be the widow of said George Augustus 

Butler, and the unknown heirs of George Augustus Butler, requir¬ 
ing them and each ot them to appear and answer the exigency of 
the bill. 

The defendants are (1)-Butler and (2) the unknown heirs of 

George Augustus Butler. 

HENRY HANNAH, 

Assignee of Russell & Co, 

FRANK W. HACKETT, Solicitor . 


State of Nicw York, ) 

City and County of New York, j ss ' 

Personally appearing the above named Henry Hannah this nine¬ 
teenth day of December, A. D., 1891, made solemn oath that he has 
read the foregoing bill by him subscribed and that he knows the 
contents thereof, and that the facts therein stated on his personal 
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knowledge are true and that the facts thereon stated upon informa¬ 
tion and belief, he believes to be true. 

Before me 

THOS. T. SHERMAN, 

[seal.] Notary Public, Westchester Co., with Cert, in N. Y. Co. 


270 Decree Pro Confesso. 

Filed April 14,1892. 

Supreme Court of the 

Henry Hannah, Assignee, 
v. 

A. S. Butler et al. 

It appearing to the court that order of publication issued in this 
cause 1 February, 1S92, to the unknown heirs of George Augustus 
Butler, and that such publication was duly made according to the 
terms of said order, and no appearaace having been made by said 
unknown heirs, or any of them, it is this 14th April, 1892, ordered, 
adjudged and decreed that the matters and things set forth in plain¬ 
tiff’s said bill be taken as confessed as against said unknown heirs, 
the same as if they had been duly summoned, and had defaulted in 
their appearance. 

By the court: 

A. B. HAGNER. 


District of Columbia. 


Eq. No. 13612, Doc. 33. 


Decree for Sale by Trustee. 

Filed December 15, 1892. 

In the Supreme Court of the District of Columbia. 

Henry Hannah, Assignee, etc.,) 

vs. > No. 13612, Equity. Docket No. 32. 

Mary S. Butler et al. ) 

This cause coming on to be heard at this term upon the 
271 bill, answer and testimom', and the same having been argued 
by counsel for complainant, and the defendant Mary S. But¬ 
ler having of record joined in the prayer of the bill that the prem¬ 
ises be sold, and the cause being submitted and considered by the 
court, and it appearing that the lot of land described in the bill is 
unproductive and that it is for the best interest of all parties con¬ 
cerned that the same be converted into money, it is this fifteenth 
d ay of December in the year of our Lord eighteen hundred and 
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ninety-two (A. D. 1892) adjudged, ordered and decreed, that the real 
estate in the proceedings mentioned be sold, the same being the 
west half of lot numbered seven (7) in square numbered eighty (80) 
on the plat of the city of Washington, in the District of Columbia. 

That William John Miller, Esq., be, and he is hereby appointed 
a trustee to make said sale; and that the course and manner of his 
proceedings be as follows : He shall first file with the clerk of this 
court a bond to the United States of America executed by him with 
a surety or sureties to be approved by the court or one of the justices 
thereof, in the penalty of eight thousand ($8000) dollars, condi¬ 
tioned for the faithful performance of the trust reposed in him by 
this decree, or which may be reposed in him by any future order or 
decree in the premises; he shall then proceed to sell said real estate 
at public auction having first given at least ten days’ previous 
notice b\ r publication inserted in th'e Evening Star a newspaper pub¬ 
lished in the District of Columbia of the time, place, manner and 
terms of sale, which terms shall be as follows: 

272 One third of the purchase money in cash the balance in 
two notes one payable in six, and the other in twelve months 

from date of sale, to be secured by a deed of trust upon the property, 
or the purchaser may pay all cash at his option on the ratification 
of the sale by the court; such terms as to deposit at time of sale and 
resale for default of purchaser as may. be customary and usual in 
such cases; with the usual terms as to adjournment, if needful. 

And as soon as may be convenient after such sale, the said trustee 
shall return to this court a full and particular account of the same, 
with an affidavit of the truth thereof, and of the fairness of such 
sale annexed. And on the ratification of such sale by the court the 
said trustee, by good and sufficient deed, to be executed and ac¬ 
knowledged agreeably to law, shall convey to the purchaser or pur¬ 
chasers of said property, and to his, her or their respective heirs and 
assigns, the property to him', her or them sold, free, clear and dis¬ 
charged of all claim of the parties to this cause, and of any person 
or persons claiming by, from or under them, or any of them. And 
the said trustee shall bring into this court the money arising on 
such sale and the notes, if any, which may be taken for the de¬ 
ferred payments, to be disposed of under the direction of this court, 
after deducting therefrom the costs of this suit, and snch commis¬ 
sion to the said trustee as the court shall think proper to allow on 
consideration of the skill, attention and fidelity wherewith he shall 
appear to have discharged this trust: The title to all said property 
is hereby devested from the parties to this suit, and vested in 

273 the said trustee for the purposes of making said sale and con¬ 
veyance, and the said title shall be retained by said trustee 

until the purchase money shall be fully paid. 

Said trustee is hereby authorized to pay all taxes and assessments 
against said property, if any, to the day of sale, and shall be allowed 
credit therefor in his account. 


18—1546a 


A. 0. BRADLEY, Justice, 


_AUJU BBWBWWI 







138 


MosSlcs s&iiTtlj JUNioit, VS. AhMED fi. coSEV, 


Motion to Vacate Order Pro Confesso, etc. 

Filed Julv 5,1899. 

In the Supreme Court of the District of Columbia. 

Henry Hannah ‘) 

vs. > In Equity. No. 13612. 

A. S. Butler et al. ) 

Now comes Moses Smith, one of the parties defendant to the above 
entitled cause, and moves the court as follows: 

1st. To set aside and vacate the order herein entered on the 14th 
day of April, 1892, to take the complainant's bill for confessed ; 

2nd. To vacate and revoke the order herein entered on the 
274 15th day of December, 1892, vesting in Win. John Miller, as 
trustee to sell, the title to the property described in complain¬ 
ant’s bill and authorizing the said trustee to sell the same ; 

3rd. To restrain and prohibit the said trustee from selling or at¬ 
tempting to sell the said property ; and, 

4th. To dismiss the complainant’s bill for want of prosecution. 
And the said defendant prays that his affidavit hereto attached 
may be read and considered as part of this motion, i 

C. A. KEIGWIN, 

C. W. FITTS, 

Solicitors for Moses Smith. 

Mr. F. W. Blackett.,solicitor for complainant, and Mr. Win. J. Miller, 
trustee. 

Gentlemen : Please take notice that we shall ask the action of the 
court on the foregoing motion and affidavit before Mr. Justice Cox 
on Wednesday, the 5th July, 1899, on the coining in of the court or 
as soon thereafter as counsel can be heard. 

C. A. KEIGWIN, 

C. W. FITTS, 

Solicitors for Moses Smith. 


275 In the Supreme Court of the District of Columbia. 

Henry Hannah ) 

vs. > In Equity. No. 13612. 

A. S. Butler et al. j 

Before me personally appeared Moses Smith, who, being first duly 
sworn, deposed and on his oath said : 

That he is one of the heirs of the late George A. Butler, deceased, 
and as such one of the parties defendant to the above entitled cause. 
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That he is and has for several years been in the possession, as heir 
aforesaid, of the property mentioned and described in the bill of 
complaint filed herein. 

That he is informed and believes that Win. J. Miller, appointed 
by an order passed herein trustee to sell the said property, is iutend- 
. ing and threatening to sell the said property within the next few 
days. 

That there are besides the affiant several other heirs of the late 
George Augustus Butler, who were living at the date of tiie bring¬ 
ing of this suit and are still living; that among them are Mary 
Diggs, Montgomery Lewis, Susan Hunster, Margaret Lewis, Harry 
Lewis, Alfred B. Cosey, Arthur Diggs, Edward Diggs, and others; 
that affiant is informed and believes that none of the said heirs has 
ever been personally served with process in this suit or otherwise 
served except by a published notice addressed to the unknown heirs 
of the said G. A. Butler; that affiant is advised that such mode of 
service is invalid and unwarranted by law and is ineffectual 

276 to confer upon this court jurisdiction over the persons or prop¬ 
erty of the persons so attempted to be served, and that any 

orders or decrees passed by the court upon such attempted service 
are utterly void as lo the said persons or their property; and that 
the heirs of G. A. Butler upon whom no other service than that above 
stated has been had are entitled by inheritance to three fourths of 
the estate of the said Geo. A. Butler. 

Affiant is further advised that the facts above stated make the order 
herein entered directing the sale of the said property of doubtful 
validity, if not certainly and altogether void ; and that if a sale 
should be had at the present time, the said property, because of the 
said doubts and also by reason of the unfavorable season of the year, 
could not be made to bring a price equal to or approximating its 
real value. 

MOSES SMITH. 

Subscribed and sworn to before me this 29 day of June, 1899. 

A. E. L. KEESE, 

[notarial seal.] n Notary Public. 

Motion of Charles W. Pitts to Vacate Proceedings. 

Filed October 28,1899. 

In the Supreme Court of the District of Columbia. 

Henry Hannah] 

vs. lln Equity. No. 13612. 

A. S. Butler, j 

Now comes Chas. W. Fitts in his own proper person and 

277 appearing specially and only for the purpose of this motion 
and for objecting to the jurisdiction of the court herein and 
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not for ail} 7 other purpose whatever, aiul says that he has acquired 
by purchase the interest of Mary Diggs, one of the heirs of the late 
George Augustus Butler, and moves the court to set aside and va¬ 
cate, as to her, the attempted service of process by publication herein 
made and the several orders in the cause made in pursuance of the 
said attempted service, on the ground that the said attempted service 
was, and is without warrant of law and void. 

And the said Chas. W. Fitts prays that his affidavit attached 
hereto may be read and considered as a part of his motion. 

CHAS. W. FITTS. 


District of Columbia, 1 
County of Washington, j ss ' 

Chas. W. Fitts being duly sworn deposes and says : 

That he is reliably informed and believes that Mary Diggs of 
Boston, Massachusetts is one of the heiis of the late George A. But¬ 
ler, who is named in the complainant’s bill filed in the above entitled 
cause, and that she was entitled by inheritance to two twelfths part 
of the real estate of the said George A. Butler. 

That said Mary Diggs has never been served with any process in 
the said cause or received any notice therein, other than by the pub¬ 
lished advertisement appearing in the record herein to have 
278 been made and to have been addressed to the unknown heirs 
of the said George A. Butler. 

That said affiant is advised that such mode of service is invalid 
and unwarranted by law and is ineffectual to confer upon this court 
jurisdiction over the persons or property of the parties so attempted 
to be served, and that any orders or decrees passed by the court upon 
such attempted service are utterly void as to such persons and their 
property. 

The affiant further states that be did acquire by purchase the said 
interest of the said Mary Diggs and still holds and is entitled to 
hold the same by virtue of a deed signed and executed by said Mary 
Diggs and bearing date of April 13th 1899. 

The said affiant further states that he is informed and believes 
that there are other heirs of the said George A. Butler, who have 
not been served with process herein, otherwise than by the publica¬ 
tion aforesaid. 

CHAS. W. FITTS. 

Subscribed and sworn to before me this 28th day of October, 1899* 

J. B. YOUNG, Clerk, 

By B. J. MEIGS, Jr., Ass’t ClerL 
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Amended Bill. 
Filed Aug. 8,1900. 


In the Supreme Court of the District of Columbia. 

Henry Hannah, Complainant, ' 

vs. f 

A. S. Buti.er, Otherwise Known as 
Mary Butler; Arthur B. Cosey, Moses 
Cosey, Maria Cosey, Anna Cosey, 

Alice Diggs, George Diggs, Edward 
Diggs, Kate Diggs, Arthur Diggs, 

Mary Diggs, William Chermont 
Smith, Otherwise Known as Cher¬ 
mont Smith; Moses Smith, Mary )> Equity. 13612, Docket 33. 
Rebecca Smith, Salvadora E. Smith, 

Josephine Smith, Arthur Smith, 

John A. Lewis, Henry A. Lewis, 

Otherwise Known as Harry L. Lewis; 

Maggie L. Lewis, Otherwise Known 
as Margaret W. Lewis; Susan Lewis 
Hunster, Chermont Watson Lewis, 

Montgomery Lewis, and Charles W. 

Fitts, Defendants. 

The complainant, by leave of the court first had and obtained, 
respectfully amends his bill in the above-entitled cause and shows 
the court as follows: 

1. The complainant is a resident of the city, county and State of 
New York, and sues as the assignee of William Howell Forbes, John 
Murray Forbes, Charles Alexander Tomes, Samuel Wyllys Pomeroy 
and Charles Vincent Smith, formerly doing business as Russell & 
Company,as hereinafter shown, the defendant A. S. Butler,otherwise 
known as Mary Butler who resides in England, her exact place of 
residence in said country being to the complainanant unknown, the 
defendants Alice Diggs, George Diggs, Edward Diggs, Kate 
280 Diggs, Arthur Diggs, Moses Smith, Mary Rebecca Smith, 
Salvadora E. Smith, Josephine Smith, Arthur Smith, Maggie 
L. Lewis, otherwise known as Margaret W. Lewis, Susan Lewis 
Hunster, Montgomery Lewis, Chermont Watson Lewis, John A. 
Lewis, and Charles W. Fitts, are, as complainant is informed and 
believes residents of the city of Washington, District of Columbia, 
the defendant Henry A. Lewis, otherwise known as Harry L. 
Lewis, is a resident of the city of Omaha, in the State of Nebraska, 
while the residences of the defendants Arthur B. Cosey, Moses Cosey, 
Maria Cosey, Anna Cosej r and Chermont Smith, otherwise known as 
William Chermont Smith are to the complainant unknown. The 
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said A. S. Butler, otherwise known as Mary Butler is sued as the 
widow of George Augustus Butler, deceased, and the defendant 
Charles W. Fitts is sued as claiming to be the assignee of Mary 
Diggs, who is alleged to be one of the heirs of the said George 
Augustus Butler, and the remaining defendants are sued as the per¬ 
sons claiming to be the heirs of the said George Augustus Butler. 

2. The said George Augustus Butler was a citizen of the United 
States, and a resident of the District of Columbia, and lived for many 
years in Shanghai, China, being in the employ of the said firm of 
Russell & Company, dying in the said Shanghai while so employed 
on the 12th day of November, A. D., 1891, and seized in fee of cer¬ 
tain real estate situate in the city of Washington, District of Colum¬ 
bia, namely: the west half of lot numbered seven (7) in square 
numbered eighty (80), intestate so far as the complainant has been 
able to learn. While in the employ of the said firm of Rus- 
281 sell c& Company, the said George Augustus Butler became 
largely indebted to the said firm for advances made by it to 
him, from time to time, and in view of securing the said firm for 
the sums so loaned to him, the said George Augustus Butler, on or 
about the 30th day of October, 3 890, then being in the said city of 
Shanghai, China, delivered to the said Russell & Company the title 
deeds of the said above-described real estate, and thereafter, to wit, 


on the 22d day of January, 1891, executed and delivered to them an 
instrument, under his hand and seal,acknowledged before the United 
States consul general at Shanghai, wherein and whereby the said 
Butler appointed the several persons then members of the said firm 
his attorneys in fact with power to sell his said described real estate 
for the satisfaction of their claim against him, which was for bor¬ 
rowed money in the sum of 2,000 taels, or for such other indebted¬ 
ness as he might incur to them, all of which are prayed to be read 
as part of this amended bill, being Exhibits 2,3, and 4. Your com¬ 
plainant is advised and believes, and therefore, avers, that these 
several transactions constituted in effect as between the parties 
thereto and those in privity with them a valid and equitable mort¬ 
gage on the said property, for the satisfaction of the said indebted¬ 
ness, and, also, an implied special contract by the said George Au¬ 
gustus Butler to the said firm of Russell & Company for the pay¬ 
ment thereof. 


3. Thereafter, to wit, on the 12th day of November, A. D., 1891, 
the said George Augustus Butler departed tiiis life intestate, in so 
far as complainant after due diligence has been able to learn, being 
at the time of his decease indebted to the said firm of Russell 


282 & Company by reason of their advances to him, made on the 

faith of the said deposit of title deeds and power of attorney, 
in the sum of 4,064.43 taels, or $4206.69 of United States money, as 
will appear from Exhibit 5 filed with the original bill in this cause 
and which constitutes part of this amended bill. The said George 
Augustus Butler left no personal estate in the District of Columbia, 
nor elsewhere in so far as the complainant is informed and believes; 
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And no administration accordingly was taken out on his estate, the 
above described real estate being, as this complainant is informed, 
believes, and therefore avers, the sole property of the said George 
Augustus Butler. 

4. The said William Howell Forbes, John Murray Forbes, Charles 
Alexander Tomes, Samuel Wyllys Pomeroy and Charles Vincent 
Smith, doing business as Russell & Company aforesaid, on the 9th 
da} r of .June, 1891, executed to the complainant in this cause a deed 
of assignment of all their property, assets and claims wheresoever 
situated for the benefit of their creditors, a copy of which deed of 
assignment is filed with the original bill iti this cause as Exhibit 1, 
and is praj r ed to be read as part of this amended bill. 

5. Thereafter, to wit, on the 21st day of December, 1891, the com¬ 
plainant filed the original bill in this cause against-Butler, 

widow of George Augustus Butler, deceased, and the unknown 
heirs of the said George Augustus Butler, deceased, this complainant 
being at that time uninformed, and unable after due diligence to 

obtain any information as to Tie name of the said widow, or 
283 the names of any of his heirs at law, the said George Augustus 

Butler having died childless, and your complainant has 
been unable after due diligence, to obtain the names of the said 
heirs at law of the said George Augustus Butler until within, to wit, 
ten days from the filing of this amended bill of complaint; the 
said widow, however, voluntarily appeared and answered the bill 
under the name of A. S. Butler and in further proceedings in this 
cause, as will appear from the record thereof, was referred to as Mary 
Butler. Thereupon, subsequently, a decree of pro confesso having 
been taken against the unknown heirs of the said George Augustus 
Butler, after attempted service by publication against him, and, ev¬ 
idence having been taken in support of the allegations of the bill, 
the court, by a decree passed on the 15th day of December, 1892 
ordered a sale of said real estate for the satisfaction of the indebted¬ 
ness of the said George Augustus Butler, and appointed William 
John Miller trustee to make said sale. 


G. Your complainant is advised and believes that the attempted 
service against the unknown heirs of the said George Augustus 
Butler by publication was not a good and valid service and he there¬ 
fore files this his amended bill making the said heirs of the said 
George Augustus Butler parties hereto by name, leave having been 
given to amend the bill, pursuant to which leave this amendment 
is filed. 

7. Your complainant is further advised and believes and, there¬ 
fore, avers, that the said power of attorney or instrument in writing 
from George Augustus Butler to the members comprising the firm 
of Russell & Company was intended to give them power to 
284 sell the said real estate for the purpose of paying their claim 
against the said decedent; that the said instrument was exe¬ 
cuted in China, at a point remote from the District of Columbia, and 
by parties unfamiliar with the requirements of the laws of the Dis- 


\ 
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trict of Columbia, where the real estate is situated; and that they 
are entitled through this honorable court to have the said security 
made effective for the purpose hereinbefore mentioned. 

Wherefore, and because the complainant is without remedy at 
law he prays as follows: 

1. That A. S. Butler, otherwise known as Mary Butler, Arthur B. 
Cosey, Moses Cose} 7 , Maria Cosey, Anna Cosev, Alice Diggs, George 
Diggs, Edward Diggs, Kate Diggs, Arthur Diggs, Mary Diggs, Wil¬ 
liam Chermont Smith, otherwise known as Chermont Smith, Moses 
Smith, Mary Rebecca Smith, Salvadora E. Smith, Josephine Smith, 
Arthur Smith, John A. Lewis, Henry A. Lewis, otherwise known as 
Harry L. Lewis, Maggie L. Lewis, otherwise known as Margaret W. 
Lewis, Susan Lewis Hunster, Chermont Watson Lewis, Montgomery 
Lewis and Charles W. Fitts may be made parties defendant to this 
suit, served with process and required to answer the exigencies of 
this amended bill of complaint. 

2. That as against the defendant A. S. Butler, otherwise known 
as Mary Butler, the claim of the complainant, as already adjudi¬ 
cated in this cause, may be declared a lien as against said real es¬ 
tate, under the said decree on the 15th day of December, 1892, and 
that as against the other defendants to this cause, each and every of 
them, the said claim may in like manner be decreed to be a lien 

against said real estate. 

285 3. That the said real estate of which the said George Au¬ 

gustus Butler died seized may be sold under the decree of 
this honorable court for the payment of the indebtedness of said de¬ 
cedent to the said firm of Russell & Company, now assigned to the 
complainant, as set forth in the bill. 

4. That the complainant may have such other and further relief 
as the nature of this case may require. 

HENRY HANNAH, 

Pp,. |-r o Tv 

J. J. DARLINGTON and 
HAR-Y G. KIMBALL, 

Sol. for Comp. 
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Answ&r. 

Filed Oct. 2,1900. 

In the Supreme Court of the District of Columbia. 

Henry Hannah, Complainant,) 

vs. > Equity. No. 13612. 

A. S. Butler et al. I 

To the honorable justice of the supreme court of the District of Co¬ 
lumbia holding an equity court: 

286 The answer of Alfred B. Cose}', called Arthur B. Cosey for 
himself and others herein named in complainant’s amended 

bill, filed in this cause, respectfully shows as follows: 

This defendant now and at all times hereafter saving and reserv¬ 
ing unto himself all benefit and advantage of exception or other¬ 
wise which can or may be had or taken to the many errors, uncer¬ 
tainties and other imperfections in complainant's amended bill of 
complaint contained, answering saith : 

1. In answer to the 1st. paragraph this defendant says that he is 
a citizen and resident of the city of Newark in the State of New Jer¬ 
sey and he admits that a paper showing the appointment of com¬ 
plainant as assignee of William Howell Forbes and others was filed 
herein with the original bill in 1891, further answering this defend¬ 
ant says that he and nearly all the other defendants herein are the 
heirs of George Augustus Butler, this defendant further says that 
the following defendants herein being the heirs of George Augustus 
Butler have by quit claim deeds transferred all their right, title and 
interest in the hereafter described real estate to this defendant, viz: 
Sbermonte W. Lewis, Susan A. Lewis Hunster, Maggie W. Lewis, 
J. A. Lewis, Arthur Diggs, Alice Diggs, Henry A. Lewis, Maria 
Cosey Bolden, Katie C. Diggs, and Edward Diggs and another heir 
of George Augustus Butler not made a party in complainant’s 
amended bill has by quit claim deed transferred all right, title and 
interest in said real estate hereinafter described to this de- 

287 fendant. 

2. In answer to the second paragraph of complainant’s 
amended bill, this defendant alleges from information that he be¬ 
lieves that the allegations about the citizenship and employment of 
George Augustus Butler by Russell and Company in Shanghai 
China are substantially true, this defendant admits that George Au¬ 
gustus Butler died seized and possessed of the west half of lot seven 
(7) in square numbered eighty (80) in the city of Washington, Dis¬ 
trict of Columbia, this detendant lias no knowledge of the other 
allegations of this paragraph, but if the same should become mate¬ 
rial he demands strict legal proof of the facts. 

19—1546a 
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3. In answer to the third paragraph, this defendant admits that 
George Augustus Butler died intestate about the time mentioned in 
complainant’s amended bill, further answering said paragraph this 
defendant alleges from information and belief that a tael is one and 
one-third ounces of silver which is money current by weight in 
China, a silver standard country, and this defendant denies that 
4064.43 taels represents lawful United States money to the value of 
$4206.69, this defendant has no knowledge of the other allegations 
of this paragraph, but demands strict legal proof of the facts if the 
same should become material. 

4. In answer to the fourth paragraph, this defendant denies that 
said deed of assignment in any way affects the legal rights of the 

heirs of George Augustus Butler, further answering this de- 

288 fendant says that if said deed of assignment ever had any 
legal effect or bearing upon the rights of the heirs of George 

Augustus Butler, the complainant is guilty of such laches in setting 
up bis claim against the heirs of George Augustus Butler as to ren¬ 
der it impractical for this honorable court to grant the relief 
prayed in complainant’s amended bill and this defendant pleads 
the statute of limitations of action against the granting of any re¬ 
lief by virtue of said deed of assignment. 

5. In answer to the fifth paragraph this defendant admits that a 
bill was filed in this honorable court about Dec. 21st, 1891 against the 
widow of George Agustus Butler and the unknown heirs of George 
Augustus Butler and that a final decree was passed granting the 
relief prayed by the bill, but this defendant denies that said bill and 
final decree in any way affects the legal rights of the heirs of George 
Augustus Butler who were not made parties thereto, further answer¬ 
ing this defendant says that the widow of George August Bntler is 
not a citizen of the United States, and if she has any interest in said 
real estate it is only a life estate, and this defendant says that the 
decree passed against the unknown heirs of George Augustus But¬ 
ler in 1892, is without warrant of law and is void, further answer¬ 
ing this defendant says that many of the alleged unknown heirs of 
George Augustus Butler were living within the jurisdiction of this 
honorable court in the District of Columbia at the time that eom- 

plainaut filed his original bill herein, and this defendant 

289 alleges that this fact was known to the complainant from his 
testimony adduced in support of his original bill and service 

by subpoena issued out of this honorable court at the time could 
have been easily had against many of the heirs of George Augustus 
Butler whom complainant now seeks to make parties defendants in 
his amended bill. 

6. In answer to the sixth paragraph, this defendant says that 
complainant is guilty of such laches in setting up his alleged claim 
against this defendant and the right, title and interest of certain 
other heirs of George Augustus Butler held by this defendant as 
aforesaid as to deprive complainant of the aid of this honorable 
court, and this defendant further says that if complainant ever had 
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any cause of suit or action against this defendant and the heirs of 
George Augustus Butler in respect to the matter set forth in his 
amended bill, the same did accrue unto the complainant more than 
three years before the filing of his amended bill, and this defendant 
pleads the statute of limitations of action against complainant’s 
amended bill and against all relief prayed by complainant therein 
against any interest represented by this defendant in the said de¬ 
scribed real estate. This defendant further says that the attempted 
service against the alleged heirs of George Augustus Butler by pub¬ 
lication is without warrant of law and is void. 

7. In answer to the seventh paragraph this defendant says that 
the said power of attorney or instrument in writing from 

290 George Augustus Butler to the persons composing the firm of 
Russell and Company was revoked by the death of said 

George Augustus Butler and complainant had an adequate remedy 
at law, and this defendant prays the same benefit from this answer 
as if he had specially pleaded or demurred to complainant’s 
amended bill. 

And now having fully answered this defendant prays that he and 
the other heirs who are made parties defendant herein and whose 
interest he has purchased be hence dismissed with costs. 

ALFRED B. COSEY. 

I do solemnly swear that I have read the answer by me subscribed, 
and know the contents thereof, and that the facts therein stated upon 
my personal knowledge are true, and those stated upon information 
and belief, I believe to be true. 

ALFRED B. COSEY. 

Subscribed and sworn to before me this 25th day of September 
1900. 

[notarial seal.] GEORGE L. MAHR, 

Notary Public of N. J. 

JOSEPH H. STEWART, 

Att’y for Defendants Herein Named. 

291 State of New Jersey, I Tn . 

County of Essex, f 10 WU ' 

I, William 0. Kuebler clerk of the court of the common pleas 
court in and for the State aforesaid, having official cognizance of 
the fact, do hereby certify that George L. Mahr whose genuine sig¬ 
nature appears to the foregoing certificate of aknowledgment, was 
at the date thereof a notary public in and for the State aforesaid 
duly qualified according to law. 

Witness my hand and the seal of said court this 25th day of Sep¬ 
tember A. D. 1900. 

[seal.] 

(10c. int. rev. stamp.) 


WILLIAM O. KUEBLER, Clerk 
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Decree Pro Confesso. 

Filed November 12,1900. 

In the Supreme Court of the District of Columbia. 

Henry Hannah ) 

vs. > Equity. # 13612, Doc. 33. 

A. S. Butler ict al. I 

On motion of the complainant by his solicitors, and it appearing 
to the court that a subpoena has been duly issued against the 

292 defendants A. S. Butler, also known as Mary Butler, Anna 
Cosey, George Diggs, Mary Diggs, and Montgomery Lewis 

and returned “ Not to be fouud ” and that said defendants have 
been duly published against as is shown by the proof of publica¬ 
tion filed in said cause, and that said defendants have failed 
to enter their appearances herein : and it further appearing to the 
court that the defendants William Chermont Smith, also known as 
Chermont Smith, Moses Smith, Josephine Smith, and Arthur Smith, 
having been duly served with process have failed to enter their ap¬ 
pearances within the time limited by the rules of the court: and it 
further appearing that the defendants Mary Rebecca Smith, Moses 
Cosey, Salvadora E. Smith and Charles W. Fitts have entered their 
appearances herein but have failed to answer within the time lim¬ 
ited hv the rules of the court, it is by the court this 12" day of No¬ 
vember, A. D. 1900, ordered that the amended bill of complaint in 
this cause be, and the same hereby is, taken as confessed against the 
said defendants A. S. Butler, also known as Mary Butler, Anna 
Cosey, George Diggs, Mary Diggs, Montgomery Lewis, William 
Chermont Smith also kuown as Shermont Smith, Moses Smith, Jo¬ 
sephine Smith, Arthur Smith, Mary Rebecca Smith, Salvadora E. 
Smith and Charles W. Fitts. 

JOB BARNARD, Justice. 

293 Final Decree Dismissing Original and Amended Bills. 

Filed April 24,1901, for 22d. 

/ 

In the Supreme Court of the District of Columbia. 

Henry Hannah, Complainant,) 

vs. I Eq. No. 13612, Doc. 33. 

A. S. Butler et al. j 

This cause coming on to be heard upon the pleadings, proof and 
the argument of counsel, and the same being considered by the 
court, it is this 22" day of April A. D. 1901 by the court adjudged 
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ordered and decreed that the original and amended bills in this 
cause filed, be and the same is, hereby dismissed. 

It is further ordered and decreed that the defendants herein do 
recover their costs to be taxed by the clerk and have execution 
therefor as at law. 

A. 0. BRADLEY, Jmtice. 


294 Order for Transcript of Record. 

Filed February 10,1905. 

In the Supreme Court of the District of Columbia. 

Alfred B. Cosey et al. } 

vs. >In Equity. No. 22438. 

Moses Smith et al. ) 


The clerk will please, prepare a transcript of the record in the 
above entitled cause for use upon the appeal taken by Moses Smith 
to the Court of Appeals of the District of Columbia. 

And the said Moses Smith, appellant, hereby designates as the 
parts of the record to be included in the said transcript, as sufficient 
for the determination of the questions to be presented upon the said 
appeal, the following, to-wit: 

Second amended bill, filed April 14, 1902. 

Plea of Moses Smith, filed June 3,1902. 

Replication to plea, filed June 19,1902. 

Answer of Rebecca Smith, et al., filed Sept. 12,1901. 

Answer of Hanback <& Newton, filed Sept. 12,1901. 

Replication to answer of Rebecca Smith, filed Oct. 28, 1901. 

Replication to answer of Hanback & Newton filed Oct. 28,1902. 

Plea of Moses Smith, filed February 1,1902. 

Order sustaining plea filed April 2,1902. 

Order limiting time to take proof, June 23,1902. 

Order to deposit for costs, September 3,1901. 

Motion to require additional deposit, August 20,1902. 

295 Motion to extend time for proof, August 29,1902. 

Order overruling motion to extend time, October 2,1902. 

Order overruling plea, and referring cause, March 3,1903. 

Defendant’s motion for leave to answer, March 13,1903. 

Order overruling motion to suppress, July 22,1903. 

Petition for rule to make Annie S. Butler a party, September 12, 
1904. 

Order to show cause, etc., Sept. 12,1904. 

Order appointing guardian ad litem December 9, 1904. 

Order vacating decree pro confesso, December 12,1904. 

Answer of guardian ad litem, December 13, 1904. 

Replication to answer of guardian ad litem, December 15,1904. 
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Decree pro confesso, December 16,1904. 

Decree for sale, January 10,1905. 

The depositions taken in this cause. 

Deed dated May 16, 1S99, from District of Columbia to Albert 
Marshall. 

Deed dated October 11,1899 from A. Marshall et ux., to Moses 
Smith. 

All docket entries in this cause, including cash accounts. 

This designation of parts of the record. 

And the following papers found in the record of equity cause No. 
13,612, entitled Hannah vs. Butler : 

The original bill, filed December 21,1891, (omitting the exhibits 
attached.) 

Decree pro confesso against unknown heirs, passed April 
296 14,1892. 

Decree appointing trustee to sell, passed December 15,1892. 

Motion of Charles W. Fitts to vacate proceedings, filed October 
28,1899. 

Final decree dismissing bills, passed April 24,1901. 

CHARLES A. KEIGWIN, 
Solicitor for Moses Smith, Appellant. 

District of Columbia, ss : 

Before me, personally appeared Charles A. Keigwin, who, being 
first duly sworn, deposed and on his oath said that on the eighth 
day of February, 1905 he served notice of the foregoing designation 
for the transcript on appeal upon Joseph H. Stewart, solicitor for 
A. B. Cosey, appellee, by leaving a copy of the said designation at 
the office of the said Joseph H. Stewart, and with the clerk in 
charge of the said office. 

CHARLES A. KEIGWIN. 


Subscribed and sworn to before me this tenth day of February, 
1905. 


J. R. YOUNG, Clerk, 

By L. P. WILLIAMS, Ass't Clerk. 


297 Appellees' Designation for Transcript of Record. 

Filed February 11,1905. 

In the Supreme Court of the District of Columbia. 

Alfred B. Cosey et al. ) 

vs. > In Equity. No. 23438. 

Moses Smith et al. j 

The clerk will please prepare a transcript of the record in the 
above entitled cause for use upon the appeal taken by Moses Smith 
to the Court of Appeals in the District of Columbia. 
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And the said Alfred B. Cosey, appellee, hereby designates the fol¬ 
lowing parts of the record in addition to those included in the tran¬ 
script thereof by Moses Smith, the same being made necessary by 
reason of some of appellant’s immaterial designations in the above 
record to be presented for the determination of the question involved 
upon said appeal, the following, to wit: 

First amended bill, filed Nov. 12,1901. 

Amendment to paragraph 8, filed Jan. 22,1902. 

Motion to extend the time to take testimony, filed August 29, 
1902. 

Hearing on rule, postponed for 30 days, filed Oct. 28,1904. 

Opinion of Judge Anderson. 

And the following papers found in the record of equity cause No. 
13,612 entitled Hannah vs. Butler. 

Motion to vacate the decree pro confesso and the order of sale, 
filed July 5, 1899, including affidavit of Moses Smith in sup- 
298 port of said motion. 

Amended bill, filed August 8,1900. 

Answer of Alfred B. Cosey, filed Oct. 2, 1900. 

Decree pro confesso, filed Nov. 12,1900. 

JOSEPH H. STEWART, 
Solicitor for Alfred B. Cosey, Appellee. 

On this 11th day of Feb, 1905, personalty appeared Joseph H. 
Stewart, solicitor for Alfred B. Cosey, appellee, and — oath says 
that he served a copy of the directions to the clerk on Mr. C. A. 
Keigwin, solicitor for appellant, who refused'to sign his name to in¬ 
dicate acceptance of service. 

JOHN R. YOUNG, Clerk. 


299 Order Extending Time for Filing Transcript. 

Filed March 8,1905. 

In the Supreme Court of the District of Columbia. 

Alfred B. Cosey } 

vs. >In Equity. No. 22438. 

Moses Smith et al. j 


Upon motion of the defendant Moses Smith.it is by the court, this 
the 8th day of March, 1905, ordered that the time for filing the 
transcript in this cause in the Court of Appeals be, and the same 
hereby is, extended until and inclusive of the first day of May, 
1905. 


TIiOS. H. ANDERSON, Justice. 
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300 Opinion. 

Filed April 20,1905. 

In the Supreme Court of the District of Columbia, Holding; an 

Equity Court. 

Alfred B. Cosey, Complainant, ) 

vs. > Equity. No. 22438. 

Rebecca Smith et als., Defendants, j 

Statement. 

The bill of complaint is brought by Alfred B. Cosey as heir at 
law of George Augustus Butler, deceased for partition by sale of the 
west half of lot seven in square eighty, Washington, D. C., and for 
an accounting in respect of rents and profits. The bill sets up that 
a certain tax title was purchased by one Moses Smith (now deceased), 
also an heir, for the benefit of all other heirs ; that Moses Smith, 
defendant herein and son of Moses Smith, Sr. deceased, “ had full 
knowledge and due and proper notice of the right, title and interest 
of all the heirs of George Augustus Butler deceased,” lived in the 
same house with his father, and upon tire death of his father took 
control of the lot herein involved as trustee for all the heirs, collect¬ 
ing the rents and profits derived therefrom, although fraudulently 
applying the same to his own use and refusing to account for the 
same. 

Answer was filed bj r defendants Charles J. Hanback and W. J. 
Newton, trustees under certain deed of trust, requiring proof of 
averments of bill; to which answer the complainant filed a replica¬ 
tion. 

301 Answer was also filed by defendants, Rebecca Smith, Mary 
Rebecca Smith, Salvadora E. Smith, and William S. Smith, 

requiring proof of averments of bill; to which the complainant filed 
a replication. 

The defendant Josephine Smith, who is alleged in the bill to be a 
“patient at the Government Hospital for the Insane,” was served 
with process, and a decree pro confesso taken against her on April 28, 
1903, “ it appearing that no appearance lias been entered and no an¬ 
swer filed herein by the defendant Josephine Smith as required by 
the rules of this court.” 

The defendant George Diggs has not been served with process, the 
marshal’s return showing that he was not to be found. On Aug. 26, 
1901 an order for publication against him was passed, but there is 
nothing in the record to show that that order was ever obeyed. 

The defendant Moses Smith filed a plea setting up that he pur¬ 
chased the tax title referred to in the bill for himself and for him¬ 
self alone, and that his possession and legal title is adverse and 
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hostile “ as well to the claim of the said complainant as that of the 
heirs of George A. Butler; ” that his title so acquired “is independ¬ 
ent of and paramount to the title of the heirs of the said George A. 
Butler mentioned in the bill of the said complainant;” and that 
the court is without jurisdiction to hear and determine controversies 
as to the title to real estate. He then proceeds to recite “ for better 
supporting” his plea that it is not true that his father purchased the 
tax title, but that he himself purchased the tax title with his own 
money in the lifetime of his father and that he does not hold 

302 the title as trustee, agent or co-tenant of the heirs or of any 
of them. He denies in general terms that he has been guilty 

of any fraud, but wholly fails to answer the allegation of complain¬ 
ant’s bill that defendant Moses Smith “ had full knowledge and due 
and proper notice of the right, title and interest of alTthe heirs of 
George Augustus Butler, deceased.” 

To this plea a replication was filed by the complainant on June 
19,1902, and on June 23,1902, an order was passed in the cause limit¬ 
ing the “ time to take testimony in support of the plea of defendant 
Moses Smith” and allowing defendant Moses Smith “sixty days 
from the date hereof in which to take testimony in support of his 
plea,” the complainant to have thirty days thereafter “in which to 
take testimony in defense to said plea.” 

Defendant Moses Smith wholly failed to take any testimony in 
support of his plea within the time allowed, and upon his applica¬ 
tion to the court for further time the same was denied. Applica¬ 
tion was then made to the court for leave to answer, but the same 
was denied, the plea overruled, and the cause referred to an exam- 
iuer in chancery for the taking of testimony by the complainant 
“ to sustain the averments of the bill.” 

The complainant thereupon proceeded with the taking of testi¬ 
mony to sustain the averments of his bill, and produced five wit¬ 
nesses, three of them to establish the pedigree alleged, and two to 
establish the fact that the real estate is not divisible in kind. It 
seems that the ancestor George A. Butler, deceased, owned the prop¬ 
erty sought to be partitioned, and died in China, leaving a widow 
surviving him, but no issue, brothers or sisters or mother or 

303 father. The facts sought to be established by the complainant 
were that the mother of George A. Butler had two sisters, of 

the whole blood, one of whom is the great grandmother of the com¬ 
plainant and the other the great grandmother of defendant Moses 
Smith, and that the other defendants are descendants also from 
those sisters. The complainant produced witness Lucy Ingram 
(over 80 years of age) to prove that the complainant’s great grand¬ 
mother, the defendant Moses Smith’s great grandmother, aud the 
mother of George A. Butler, were all three sisters of the whole blood. 
Witness testified that her own mother was a sister of the mother of 
the three sisters referred to; that the three sisters referred to were, 
therefore, her first cousins, and she knew them personally and knew 
they were sisters. Robert Diggs, another witness produced on be- 
20—1546a 
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half of the complainant, testified very fully as to the family pedi 
gree, and stated that he knew two of the sisters personally. The 
complainant also testified as to the family pedigree with great clear¬ 
ness, his testimony as to pedigree covering declarations made by the 
great grandmother of defendant Moses Smith, as also declarations 
made bv defendant Moses Smith’s own father, and others of the 
family. 

The defendant Moses Smith then took testimony to disprove the 
pedigree as testified to by the complainant’s witnesses and further 
to establish by evidence the same facts which had been set up in the 
plea overruled b} 7 Justice Hagner. The complainant has objected 
to the testimony and moved to suppress it. 

The first point in the case is, whether or not the defendant Moses 
Smith had the right to take testimony in support of the iden- 

304 tical defense which had been set up in his plea and overruled 
by the court because of failure to support the same by proof. 

The complainant contends that the subject-matter of the plea is res 
adjudicata, the plea having been by the court determined to be false 
because of the failure of the defendant to support the same by 
proof. The defendant, on the other hand, contends that the court 
did not determine the plea to be false, that the burden was upon the 
complainant to disprove the plea and not upon the defendant Moses 
Smith to support it by proof, and that should a defendant not prove 
his plea the order is that the plea be overruled and the defendant 
answer. 

The authorities cited by defendant Moses Smith in support of his 
contention are not in point. Defendant’s counsel quotes from the 
case of The United States v. Dallas &c., Co. 140 U. S 599, as follows: 

“If a plea is allowed upon argument, the plaintiff may take issue 
upon it, and proceed to disprove the facts upon which it is endeav¬ 
ored to be supported.” 

But an inspection of this case discloses the above quotation to be 
misleading. The full quotation should be: (aud is) 

“ In 1 Daniell’s Chancery Pleading & Practice, 4th ed. c. 15, sec. 5, 
p. 696, it is said, that if a plea is allowed upon argument, the plain¬ 
tiff may take issue upon it, and proceed to disprove the facts upon 
which it is endeavored to be supported, and that he does this by 
filing a replication in the same manner as if the defendant had an¬ 
swered the bill in the usual way.” 

305 The only disproving on the part of the complainant that is 
required is the filing of a replication. This appears even more 

clearly from an inspection of the section of Daniell referred to : 

“ If therefore, a plea is allowed upon argument, or the plaintiff 
without argument thinks it, though good in form and substance, 
not true in point of fact, he may take issue upon it, and proceed to 
disprove the facts upon which it is endeavored to be supported. 
This he does by filing a replication, in the same manner that he would 
do if the defendant had simply put in an answer to the bill, in the 
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Usual way. * * * If * * * issue is taken upon the plea, the 

defendant must prove the fads which it suggests. * * * 

“Although when a plea has been replied to, the matter in issue is 
the truth of the plea only, which must be proved by the defendant, 
this will not prevent the plaintiff, if he chooses, from entering into 
evideuce to prove the whole case made by his bill.” 

In the case of Farley v. Kittson, 120 U. S. 303, the Supreme Court 
of the United States said: 

“ The plaintiff may either set down the plea for argument, or file 
a replication to it. * * * If * * * he replies to the plea, 

joining issue upon the facts averred in it, and so puis the defendant 
to the trouble and expense of proving his plea, he thereby, according to 
the English chancery practice, admits that if the particular facts 
stated in the plea are true, they are sufficient in law to bar his re¬ 
covery ; and if they are proved to be time, the bill must be dismissed 
without reference to the equity arising from any other facts stated 
in the bill.” 

306 In the case of Gernon v. Boeealine, 2 Wash. (U. S.) 199, Mr. 
Justice Washington said: 

“ The replication having denied all the matter of the plea, the latter 
must be supported by evidence. If an answer, responsive to any 
charge in the bill, deny the same, it must be opposed on the part of 
the complainant (who" makes this part of the answer evideuce, by 
calling upon the defendant to give evidence against himself) by two 
witnesses, or by one witness, with the addition of circumstances. 
But a plea is alivays in avoidance of the bill, and never responsive to it. 
It of course stands for nothing, as evidence of the facts stated in it.” 

The defendant also quotes from the case of Adriaans vs. Lyon, 8 
App. Cas. (D. 0.) 538: 

“ The complainant, if he would further prosecute the litigation, 
has no other course open to him but to join issue upon it (the plea), 
and to proceed to take testimony as to the truth of the fact alleged, 
in the same manner as upon issue joined after an answer.” 

And proceeds to argue that upon issue joined after an answer, 
“ the burden of proof is undoubtedly upon the complainant,” but this 
argument contains the whole error of the defendant’s position. 
There is an elementary distinction between an answer which is re¬ 
sponsive and one which sets up new matter in avoidance of the aver¬ 
ments of the bill. In the case of the former the burden of proof is 
upon the complainant, while in the latter the burden is upon 

307 the defendant* It is a fundamental rule of pleading (as well 
in equity as at law) that the party asserting a fact must 

prove it. 

The plea in this case was overruled because “false.” It is not 
true, as contended for by defendant’s counsel, that the only event in 
which a plea can be held to be “ false ” is when it is proven to be so. 
A plea is “ false ” when the defendant fails to prove it, to be “ true.” 
fcln the case of Dows v. McMichael, 6 Paige, 147, it was said: 

“ The defendant having wholly failed to establish the truth of the 
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several allegations in his plea, the decree of the vice-chancellor was 
erroneous, and must be reversed with costs. And a decree must be 
entered for the complainants, overruling the plea as false." 

Even, therefore, were the question of burden of proof one which 
had not been passed upon in this case, the contention of the defend¬ 
ant would fail. But, an inspection of the record in this case dis¬ 
closes that the order limiting times for taking testimony placed the 
burden upon the defendant, without objection on his part, and he 
can not be now heard to object. 

So much of the testimony taken by the defendant, therefore, as 
tends to establish the same facts, or substantially the same facts, as 
were set up in the plea, ought to be suppressed. 

With respect, however, to the portions of the defendant’s testimony 
relative to pedigree, the same is not true. Not only did the com¬ 
plainant fail to take a decree pro confesso against the defendant 
Moses Smith, but he furthermore failed to object to the examination 
of the witnesses regarding the question of pedigree, thus waiving 
his rights in the premises. 

308 The testimony of the defendant bearing upon the question 
of pedigree is, however, so very unsatisfactory as not to be en¬ 
titled to any weight at all. Without referring specifically thereto, 
it is sufficient to say that the clear and satisfactory proof of the com¬ 
plainant can not be disproved by attempted inferences. 

The second point to be determined is, whether or not the present 
suit was in reality brought to answer the purposes of an action of 
ejectment. It is contended on behalf of the defense that that is the 
gist of the bill, and that such being the case a court of equity has 
no jurisdiction, for the reason that questions of title can only be de¬ 
termined at law, and further that, even if the court has jurisdiction 
for the purposes of partition, it must suspend the proceeding until 
the question of title has been determined at law. 

The court has jurisdiction, because the proceeding is essentially a 
partition proceeding. As to the further contention on the part of 
the defense that the present proceeding ought to have been sus¬ 
pended in order that the question of title might first have beeu de¬ 
termined at law, it is believed that the opinion of the court of ap¬ 
peals in Smith v. Butler, 15 App. Cas. (D. C.) 353, 354 is very perti¬ 
nent to the facts in the present case: 

“The general rule, it is very true, is well settled, that questions of 
title will not be tried in a suit for partition, and that, where land 
appears to be held adversely to a complainant, who seeks partition 
of it, he must establish his title by proceedings at common law be¬ 
fore equity will proceed to entertain his suit for partition. 

309 * * * But the very statement of the rule shows that there 

must be a question of title to be tried before the court of equity 

will suspend its action ; and the mere averment of a defendant in his 
answer adverse to the complainant’s right does not make a question 
of title although it may lay the foundation for it. Proof is required 
to. show that the claim of title is fair and reasonable, and not a mere 
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sham intended to delay and embar-ass the complainant, and while 
the court of equity may not decide a bona fide claim of title, when 
it has been raised, it is entitled to satisfy itself that the claim is made 
bona fide and is such as would, if supported by sufficient evidence, 
be a good and valid claim.” 

In the present case the plea of the defendant setting up his claim 
of title was not supported, as required by the court, by any proof, 
and consequently no bona fide claim of title can be said to exist. 
Furthermore, in the present case, it is difficult to perceive how the 
defendant Moses Smith could have shown to the court, that he had 
a bona fide claim of title, for, on the one hand, if the tax title was 
purchased by his father, he must be regarded in equity as a trustee 
for the heirs, his co-tenants, and, on the other hand, if the tax title 
was purchased b} r the son, the son must be regarded in equity as a 
trustee mala fides for the persons whose rights lie sought to defeat. 

With respect to the objections raised by the defendants to the ad¬ 
missibility and sufficiency of the complainant’s evidence on the sub¬ 
ject of pedigree, it is only necessary tpsay that the complainant has 
followed in all respects the rule of evidence laid down by the Su¬ 
preme Court of the United States in Blackburn v. Crawfords, 

310 8 Wall., 175. The pedigree is amply established by the testi¬ 
mony not only of witnesses who have knowledge of declara¬ 
tions made by deceased members of that family to which the person 
from whom the estate descends belonged, but also by the testimony 
of witnesses possessing personal knowledge of the pedigree. The 
objection made by the defense to the testimony of Robert Biggs on 
the ground that his mother is still living is entirely without merit. 
Of course, the witness Diggs could not testify as to declarations made 
by any one as to the pedigree of his family should the persons mak¬ 
ing the declarations be living at tho time of his testimony, but such 
proposition has nothing to do with the witness Diggs’ testimony. 
His testimony is not as to declarations made by his mother. And 
the objection raised as to the sufficiency of the proof of death of 
George Augustus Butler is also without merit. Courts do not look 
with favor upon objections raised by parties by which it is sought 
to attack a common chain of title. 

The case is therefore in condition for the entering of a decree for 
partition, so far as the defendant Moses Smith is concerned, as also so 
far as concerns the defendants Charles J. Hanback, W. J. Newton, 
Rebecca Smith, Mary Rebecca Smith, Salvadora E. Smith and Wil¬ 
liam S. Smith, since said defendants have all appeared in the cause 
and were represented at the taking of testimony. But it appears 
that a final decree for partition can not be passed in the cause at the 
present time, for the following reasons: 

311 1. The decree pro confesso taken against the defendant 
Josephine Smith on April 28,1903, for failure to appear and 

make answer must be set aside. It appears from the bill of com¬ 
plaint in this case that she is a “ patient at the Government Hospital 
for the Insane,” and at page 7 of the testimony (Alfred B. Cosey) it 
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several allegations in his plea, the decree of the vice-chancellor was 
erroneous, and must be reversed with costs. And a decree must be 
entered for the complainants, overruling the plea as false.” 

Even, therefore, were the question of burden of proof one which 
had not been passed upon in this case, the contention of the defend¬ 
ant would fail. But, an inspection of the record in this case dis¬ 
closes that the order limiting times for taking testimony placed the 
burden upon the defendant, without objection on his part, and he 
can not be now heard to object. 

So much of the testimony taken by the defendant, therefore, as 
tends to establish the same facts, or substantially the same facts, as 
were set up in the plea, ought to be suppressed. 

With respect, however, to the portions of the defendant’s testimony 
relative to pedigree, the same is not true. Not only did the com¬ 
plainant fail to take a decree pro confesso against the defendant 
Moses Smith, but he furthermore failed to object to the examination 
of the witnesses regarding the question of pedigree, thus waiving 
his rights in the premises. 

308 The testimony of the defendant bearing upon the question 
of pedigree is, however, so very unsatisfactory as not to be en¬ 
titled to any weight at all. Without referring specifically thereto, 
it is sufficient to say that the clear and satisfactory proof of the com¬ 
plainant can not be disproved by attempted inferences. 

The second point to be determined is, whether or not the present 
suit was in reality brought to answer the purposes of an action of 
ejectment. It is contended on behalf of the defense that that is the 
gist of the bill, and that such being the case a court of equity has 
no jurisdiction, for the reason that questions of title can only be de¬ 
termined at law, and further that, even if the court has jurisdiction 
for the purposes of partition, it must suspend the proceeding until 
the question of title has been determined at law. 

The court has jurisdiction, because the proceeding is essentially a 
partition proceeding. As to the further contention on the part of 
the defense that the present proceeding ought to have been sus¬ 
pended in order that the question of title might first have been de¬ 
termined at law, it is believed that the opinion of the court of ap¬ 
peals in Smith v. Butler, 15 App. Gas. (D. C.) 353, 354 is very perti¬ 
nent to the facts in the present case : 

“The general rule, it is very true, is well settled, that questions of 
title will not be tried in a suit for partition, and that, where land 
appears to be held adversely to a complainant, who seeks partition 
of it, he must establish his title by proceedings at common law be¬ 
fore equity will proceed to entertain his suit for partition. 

309 * * * But the very statement of the rule shows that there 

must be a question of title to be tried before the court of equity 

will suspend its action ; and the mere averment of a defendant in his 
answer adverse to the complainant’s right does not make a question 
of title although it may lay the foundation for it. Proof is required 
to. show that the claim of title is fair and reasonable, and not a mere 
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sham intended to delay and embar-ass the complainant, and while 
the court of equity may not decide a bona fide claim of title, when 
it has been raised, it is entitled to satisfy itself that the claim is made 
bona fide and is such as would, if supported by sufficient evidence, 
he a good and valid claim.” 

In the present case the plea of the defendant setting up his claim 
of title was not supported, as required by the court, by any proof, 
and consequently no bona fide claim of title can be said to exist. 
Furthermore, in the present case, it is difficult to perceive how the 
defendant Moses Smith could have shown to the court, that he had 
a bona fide claim of title, for, on the one hand, if the tax title was 
purchased by his father, he must be regarded in equity as a trustee 
for the heirs, his co-tenants, and, on the other hand, if the tax title 
was purchased by the son, the son must be regarded in equity as a 
trustee mala fides for the persons whose rights he sought to defeat. 

With respect to the objections raised by the defendants to the ad¬ 
missibility and sufficiency of the complainant’s evidence on the sub¬ 
ject of pedigree, it is only necessary tp say that the complainant has 
followed in all respects the rule of evidence laid down by the Su¬ 
preme Court of the United States in Blackburn v . Crawfords, 

310 3 Wall., 175. The pedigree is amply established by the testi¬ 
mony not only of witnesses who have knowledge of declara¬ 
tions made by deceased members of that family to which the person 
from whom the estate descends belonged, but also by the testimony 
of witnesses possessing personal knowledge of the pedigree. The 
objection made by the defense to the testimony of Robert Diggs on 
the ground that his mother is still living is entirely without merit. 
Of course, the witness Diggs could not testify as to declarations made 
by any one as to the pedigree of his family should the persons mak¬ 
ing the declarations be living at the time of his testimony, but such 
proposition has nothing to do with the witness Diggs’ testimony. 
His testimony is not as to declarations made by his mother. And 
the objection raised as to the sufficiency of the proof of death of 
George Augustus Butler is also without merit. Courts do not look 
with favor upon objections raised by parties by which it is sought 
to attack a common chain of title. 

The case is therefore in condition for the entering of a decree for 
partition, so far as the defendant Moses Smith is concerned, as also so 
far as concerns the defendants Charles J. Hanback, W. J. Newton, 
Rebecca Smith, Mary Rebecca Smith, Salvadora E. Smith and Wil¬ 
liam S. Smith, since said defendants have all appeared in the cause 
and were represented at the taking of testimony. But it appears 
that a final decree for partition can not be passed in the cause at the 
present time, for the following reasons: 

311 1. The decree jno confesso taken against the defendant 
Josephine Smith on April 28, 1903, for failure to appear and 

make answer must be set aside. It appears from the bill of com¬ 
plaint in this case that she is a “ patient at the Government Hospital 
for the Insane,” and at page 7 of the testimony (Alfred B. Cosey) it 
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appears that she is “ in a crazy asylum.” Surely this decree pro 
confesso must have been secured without acquainting the court with 
the facts. 

Infants and persons non compos mentis whose property rights are 
in litigation are regarded as the wards of the court, and the court 
will exercise the most vi%aut care in seeing that their rights are 
properly asserted and protected. For this purpose it is necessary 
that a guardian ad litem be appointed to act as the agent of the 
court in looking after the interests of an incompetent person. The 
duty of the guardian ad litem is to thoroughly examine into the 
case in which he is appointed, to ascertain the rights of his ward, 
and to interpose such defenses as his ward’s interests demand and 
the nature of the case admits. 

If a court, after the service of process on a defendant who is an 
incompetent person, fails to appoint a guardian ad litem, the judg¬ 
ment rendered iu the cause is irregular and reversible by a proceed¬ 
ing in error.- American & English Encyclopcedia of Law, second 
edition, vol. 15, p. 9, and collection of cases cited. 

In the case of O’Hara etal. v. MacConnell et al, 93 U. S. 150, the 
Supreme Court of the United.States held it to be reversible error to 
render a decree against an incompetent person, where no ap- 

312 pearance is entered by or for her, and no guardian ad litem 
appointed. In that case a decree pro confesso was taken 

against an infant, but the Supreme Court set it aside. 

In the case of The Bank of the United States v. Ritchie, 8 Pet. 
(U. S.) 128 the Supreme Court of the United States in an opinion 
delivered by Chief Justice Marshall (being a case arising in this 
District) said that the duty of the court does not even end with the 
appointment of a guardian ad litem, but that the court must look to 
it that the guardian is not neglectful of his duty. In that case a 
suit had been brought to subject certain land to the payment of 
claims against an infant’s ancestor. A guardian ad litem was ap¬ 
pointed, who filed an answer in the cause to the elfect that the 
plaintiff’s claims were “ according to the belief and knowledge of 
their guardian ” well founded, the answer furthermore not even 
being under oath. A sale was decree- by the lower court. The Su¬ 
preme Court, however, said : 

“There are radical errors apparent on the face of the decree, 
which show that the interests of the infants have not been protected 
as is required by law and usage; and that great injustice may have 
been done them. The decree, therefore, ought to have been reversed.” 

In the present case no guardian ad litem has been appointed at 
all to look after the interests of Josephine Smith. 

2. The complainant must obey the order for publication passed in 
the cause Aug. 26, 1901, against George Diggs, a non-resident heir, 
in order that he may be regularly made a party to the cause 

313 aud given an opportunity to be heard before a final decree 
for partition is passed in the cause. 

In an act of Congress of Aug. 15,1S76, 19 Stat. L. 202, Sup. Rev. 
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Slat. U. S.247, sec. 1, (in force at the time of the institution of the 
present suit), it is provided : 

“ In proceedings for partition all persons in interest shall be made 
parties in the same manner as in cases of equity jurisdiction.” 

And in the case of Caldwell v. Taggart, 4 Pet. (U. S.) 202, the 
Supreme Court of the United States said : 

“ The general rule is laid down thus: ‘ However numerous the 
persons interested in the subject of a suit, they must all be made parties 
plaintiffs or defendants, in order that a complete decree may be 
made ; it being the constant aim of a court of equity to do complete 
,/Ustice by embracing the whole subject, deciding upon and settling 
the rights of all persons interested in the subject of a suit; to make 
the performance of the order perfectly safe to those who have to 
obey it r and to prevent future litigation.’ And again, ‘All persons 
are to be made parties who are legally or beneficially interested in 
the subject matter and result of the suit; ’ extending in most cases 
to heirs at law, trustees, and executors.” 

3. Since it has been developed in the testimony in this case that 
George Augustus Butler left a widow, who is, of course, inter- 

314 ested in the subject-matter of this suit to the extent of her 
dower interest, she should be consulted with respect to her 

disposition to accept a sum in commutation of dower. This is a 
matter of importance, because, if she will not cousent, the property 
will have to be sold subject to her dower interest, but if she will con¬ 
sent the property can be sold free from all doubt and contingencies 
and will consequently bring a much more satisfactory price. The 
law provides for this, and since one of the defendants is a person non 
compos mentis and her rights are under the care of the court it is the 
court’s duty in appointing a guardian ad litem to instruct him to give 
his attention to this matter. 

THOS. II. ANDEUSON, Justice. 
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